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Arbitration is an alternative non-litigation dispute resolution
which has great demand but it has many weaknesses
including the high cost of arbitration and decisions that
cannot be executed immediately if registration has not been
made at the District Court. Thus, the purpose of the analysis
are 1) to analyze the juridical value of arbitration when
compared to dispute resolution by litigation and 2) to analyze
the effectiveness of arbitration as an effort to settle disputes
outside of the court system. This study employed a normative
legal methodology. The following are the outcomes of this
study: Arbitration is a form of alternative dispute resolution
that is widely utilized by individuals, individuals and legal
entities, between legal entities, etc. in the context of
commercial law. Arbitration is widely chosen because
dispute resolution is carried out in a closed, flexible and faster
way than litigation and has binding legal force. Arbitration
has more value, if the process is carried out correctly,
observant in analyzing the problems and fulfilling the
elements of the rules regarding the execution of the arbitral
award. 2) The arbitration will be legally binding if the parties
comply with the arbitration rules in the country where the
matter will be executed.. Conclusion: arbitration remains an
effective non-litigation dispute resolution option but must
pay attention to the arbitration process and provisions so that
the parties’ awareness will arise to register the results of the
arbitration decision and comply with the arbitration law
applicable in each country.
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1. INTRUDACTION

In a partnership, a dispute is very likely to occur. Disputes occur when there is a violation of
the legal rights of one party. The resolution of a dispute can be reached through litigation or
extrajudicially. (non-litigation). The distinction between the two lies in their respective
implementation procedures. The litigation process must follow the procedural law that has been
determined and takes a long time, with the final result determined by the Panel of Judges in the form
of a win-lose, while the non-litigation or out-of-court process is known as Alternative Dispute
Resolution (ADR) and Arbitration (Yuliani, 2022). However, dispute resolution carried out in
Indonesia tends to use the court (litigation) even though the litigation route has a weakness as
mentioned above, namely dispute resolution through the litigation process tends It is open to the
public and has the potential to generate new issues due to its lose-lose, unresponsive, and time-
intensive nature (Hendra, 2011). Then in this litigation process, legal remedies can be submitted for
the decision handed down by the judge to a higher court (Sutantio, 1988). Thus, the litigation process
takes a long time, while in the business world time is very valuable because it can be used to obtain
greater opportunities in reading business opportunities.

Due to the weakness in dispute resolution by litigation, so problem solving can be conducted
using Alternative Dispute Resolution (ADR). In Indonesia, Alternative Dispute Resolution (ADR)
already regulated in Law No. 30 of 1999 concerning Arbitration and Substitute for Handling
Conflicts. In Article 1 Paragraph (10) It is said that disputes that are resolved through Alternatives
to Handling Conflicts or outside a court of law can be tried by means of discussion, negotiation,
mediation, conciliation, or expert evaluation (See Article 1 Paragraph (10) Law No 30 Year 1999).
Dispute resolution through Alternative ADR necessitates the participation of a neutral third party
(Hikmaganto, 2018).

Avrbitration as a substitute for handling disputes has advantages, this is also stated in Article
60 of Law No. 30 of 1999 concerning Arbitration and Substitute for Handling Conflicts, arbitration
decisions are final, have permanent legal force, and are binding on the parties. Compliant with Article
59 Paragraph (1) and (4) Compliant with Law No. 30 of 1999 concerning Arbitration and Substitute
for Handling Conflicts, the arbitrator's decision is binding and must be registered with the State
Judicial Council prior to its implementation.

Even though the arbitral award is final and binding on the parties to the dispute, Article 70 of Law

No. 30 of 1999 concerning Arbitration and Substitute for Handling Conflicts reports that the arbitral

award can still be challenged if it contains the following factors::

1. The letter or document submitted in the examination is admitted to be false or declared to be
false after the verdict is rendered.

2. Following the decision, the opposing party's concealment of crucial documents is discovered.

3. During the dispute examination, Decisions are based on the outcome of one party's deceit.

As stated in the explanation of Article 70 Law number 30 year1999 on Arbitration and
Alternative Dispute Resolution, the provisions of Article 70 are not consistent with the explanation
that the grounds for cancellation specified in Article 70 must be established by a court order. The
judge may grant or deny the request to annul the arbitral award based on the court's decision. Based
on the Constitutional Court's ruling, the elucidation of Article 70 Number 30 year 1999 has been
annulled which states that the Elucidation of Article 70 Number 30 year 1999 is in violation of the
Constitution year 1945 and has no legal force. Based on the Constitutional Court's ruling, In court,
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award is not yet final and binding because it must be registered with the court before it can be
enforced. In the event that the parties are unwilling to carry out the implementation of the decision
voluntarily, In response to a request from one of the disputing parties, the Head of District Court
may issue an order to implement the decision.

The registration of the arbitral award with the District Court to obtain binding force and
attempts to annul the arbitral award indicate a departure from the principle of finality and
enforceability enshrined in Article 60 Law Number 30 year 1999 and the principle of contract
freedom enshrined in 1338 of the Civil Code, namely that parties who have agreed to enter into an
arbitration agreement are free to do so. And submit the dispute resolution process to arbitration, the
party is obligated to immediately comply with and implement the arbitration award, without waiting
for court execution. Ultimately, the ability to file a challenge with the district court in an effort to
overturn a decision introduces uncertainty into the arbitration process. Consequently, despite the fact
that arbitration is used to resolve the dispute, its efficacy is questionable due to the complexity of the
implementation procedures..

Arbitration is a method of handling cautionary clashes outside of courts of law, originating in
a registered arbitration agreement between the parties.. If in its development Arbitration aims to
overcome the ice in litigation, but in reality the Arbitration itself cannot meet the expected needs,
namely to obtain an effective and efficient non litigation process, there will be many cases of disputes
that are delayed in settlement, causing new problems, namely the increase in arbitration costs due to
the process. In addition, the quality of the decision is low because it does not have an obligation to
present legal precedent or is not bound by previous Arbitration decisions. It is not uncommon for
Avrbitration procedures to be long and very formal and rigid (Ananda, 2017).

However, currently arbitration is a way to resolve disputes between parties entering into
transnational contracts. Arbitration is also used by several countries to resolve various problems such
as labor problems, disputes with consumers, and problems between investors and the state
(https://gnsso.icdfann.org/en/drafts/intl-dispute-resolutionoverview-june-2007.pdf).

Increasing the popularity of arbitration, the costs required to resolve problems in arbitration
also increase. Dispute resolution using arbitration is expensive (Alan, 1998). For the resolution of
problems using arbitration can reach millions of dollars, even the costs incurred to resolve disputes
using arbitration are more expensive than the amount in question (ICC August., 1994). Thus, the
parties who will resolve the dispute using arbitration must prepare high fees for dispute resolution
fees, and audit fees and attorneys. The existence It is expensive to resolve disputes through non-
litigation arbitration channels, and there are still weaknesses in arbitration decisions that cannot be
directly executed, so the use of arbitration as a way to resolve disputes can be said to be less effective.

According to the vocabulary, the word effective has the meaning of power to be effective; the
quality of being able to bring about an effect (VVocabulary, 2022). So, effectiveness is the compatibility
between the activities carried out with the intended targets. Effectiveness basically refers to the level
of achievement of results. Effectiveness emphasizes the results achieved, namely doing something
right on target or “doing the right things” (http:/elib.unikom.ac.id/files/disk1/456/jbptunikompp -gdlI-
iiphimawan-22764-7-babii.pdf, 2022). Referring to the effective definition, if the alternative dispute
resolution using paid arbitration even reaches millions of dollars with decisions that cannot be
executed immediately because of the rule that the arbitration award is final and binding after being
registered with the court, it is very possible for the parties to take action. defeated in the dispute will
file an objection in court so that the arbitration award cannot be executed so that the issue that has
been resolved through arbitration will still not be final and hanging. Thus, the effectiveness of the
use of arbitration as an alternative dispute resolution will be doubted by the public. maintains
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for the parties (Indah, 2019).

Based on this description, it is known that dispute resolution using arbitration requires a higher
cost than litigation dispute resolution. This high cost should be followed by a final and binding
decision without a complicated process so that disputes that are resolved using non-litigation do not
interfere with business processes. To follow up on this, it is necessary to analyze especially in terms
of the effectiveness of the use of arbitration as a means of non-litigation dispute resolution.

2. RESEARCH METHOD

This study uses a normative juridical approach. This study uses secondary data, namely data
from documents related to problem solving using arbitration, arbitration costs and arbitration
effectiveness. The method of analysis utilized in this study is qualitative analysis.

3. RESULTS AND DISCUSSION
Juridical Analysis for Arbitration As Alternative Dispute Resolution

In a juridical way, conflicts can be resolved through non-litigation routes in the form of
arbitration. There are 2 (2) opinions regarding arbitration, namely an opinion that contains arbitration
in handling substitution disputes with the benchmark of using the word "replacement” in the intent
of not only legal councils. Thus, arbitration is a substitute for handling disputes outside the court
system. The second opinion assumes that arbitration is not a form of substitute for handling disputes
because arbitration is an independent dispute resolution body (sui generis). Arbitration is an
independent body and renders decisions through adjudication (Adolf, 2015).

In a juridical way, conflicts can be resolved through non-litigation routes in the form of
arbitration. There are 2 (2) opinions regarding arbitration, namely an opinion that contains arbitration
in handling substitution disputes with the benchmark of using the word "replacement™ in the intent
of not only legal councils. Thus, arbitration is a substitute for handling disputes outside the court
system. The second opinion assumes that arbitration is not a form of substitute for handling disputes
because arbitration is an independent dispute resolution body (sui generis). Arbitration is an
independent body and renders decisions through adjudication, until the determination of the use of
arbitration can be tried but by fulfilling the terms of the contract as well as stated in Article 1320 of
the Criminal Code regarding the conditions for a valid contract (Ananda. 2021). Not only that, the
provisions governing the use of arbitration are in accordance with Articles 1851 to 1864 of the
Criminal Code concerning peace, namely that conflicts can be resolved in an amicable way or a win-
win solution, alternative arbitration can be used. In this way, it can be seen that the use of arbitration
to resolve disputes legally can be justified and legally justifiable. If one looks at it from this basis,
there is nothing in national or global legal instruments, as well as Article 48 of Law No. 30 of 1999
concerning Arbitration and Substitutes for Handling Conflicts. twenty) days after the Arbitrator or
Board of Arbitration is created)” However, Articles 65 and 66 of Law No. 30 of 1999 concerning
Arbitration and Substitute for Conflict Handling report, “The Central Jakarta State Judicial Council
is responsible for the recognition and application of the Global Arbitration Award”. recognition of
global arbitral awards must also comply with the noun provisions as well as Article 66 of Law No.
30 of 1999 in conjunction with PERMA Number 1 of 1990 regarding the Rules for the Method of
Applying Foreign Arbitration, which is hereinafter.

1. The International Arbitration Award is imposed by an arbitrator or arbitral tribunal in a country
which is a member of the World Trade Organization. has an agreement with Indonesia, in
particular the agreement on acceptance and implementation of the International Arbitration
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Award.

The International Arbitration Award is subject to commercial law.

The International Arbitration Award is compatible with public order.

In order for an International Arbitration Award to be enforced in Indonesia, the President of the

Central Jakarta District Court must appoint an executor.

5. An International Arbitration Award cannot be enforced without first obtaining an exequatur
from the Supreme Court of the Republic of Indonesia, which is then delegated to the Central
Jakarta District Court.

M. Yahya Harahap in Muskibah said that foreign or international arbitration awards have
different characteristics from national arbitrations (Muskibah, 2018). The characteristics are as
follows.

1. Based on regional or territorial factors
The international arbitration award is rendered outside the territory of the Republic of Indonesia,
even though the parties to the dispute are Indonesians, both individual disputes and between
individuals and legal entities or fellow legal entities.

2. Decisions are based on international conventions
Global arbitral awards are based on the agreement of the parties to use the law in handling
disputes, for example using the UNCITRAL Arbitration Rules, acknowledgment of execution
is requested in the country where the decision is made, until the decision is listed as a foreign
arbitration award. Next, in order to be recognized and enforceable in Indonesia, the global
arbitral award must be registered with the Central Jakarta State Council, accompanied by
administrative requirements as stated in Article 67 of Law No. 30 of 1999, namely the global
arbitral award in the form of an original piece or a translated copy. legally into Indonesian, the
contract which is under the global arbitration award in the original form or a copy of the original
contract must be legally translated into Indonesian, the Statement of the diplomatic
representative of the Republic of Indonesia in the country where the global arbitration award
was made official if the applicant's country bound by bilateral and multilateral agreements with
the Republic of Indonesia regarding the recognition and application of global arbitral awards.
Decree of the Chairperson of the Central Jakarta State Law Council which organizes global
arbitration and whose validity is recognized is final and binding; cannot be appealed or matched.
Even so, the Supreme Council can examine and match the antipathy of the Leaders of the
Supreme Council to justify and make global arbitration decisions. The Supreme Council will
consider and decide on each cassation request submitted within a maximum period of 90 days
after the appeal is received by the Supreme Council. there are no objections to the decisions of
the Supreme Council. Based on this explanation, legally the use of arbitration to resolve disputes
is more efficient.

Effectiveness of Non-Litigation Problem Resolution Using Arbitration

Arbitration is an expensive method for resolving legal disputes, however, as disclosed in
Klaus Sachs that the fees applied for dispute resolution using arbitration, between 80% to 90% of
costs are used for direct expenses of the disputing parties as well as costs incurred for representation
and experts and other costs (Time and Money, 2006). Thus, the costs incurred for arbitration cannot
be the same from one case to another because it depends on the operational costs required by the
parties and arbitrator.

If it is calculated with the costs that have been incurred to resolve arbitration disputes, then the output

or results obtained from arbitration must be better than the litigation route. Arbitration as a non-

litigation dispute resolution effort has been regulated both in international and national regulations

o
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of the results of arbitration decisions both nationally and internationally. The problem that arises in
the use of arbitration is if the disputing parties do not show good faith so that problems that require
negotiations will not be resolved immediately. In relation to the costs that arise when using dispute
resolution by arbitration, the ICC provides guidelines regarding costs so that there will be no cost
overruns that harm the disputing parties. According to Article 85 of the ICC that To incentivize
efficient behavior and discourage unreasonable cost-increasing behavior, the allocation of costs must
provide beneficial benefits (Report from the ICC Comision on Arbitfration, 2007). The method used
by the Arbitral Tribunal is to provide a reference for determining the cost which is deemed
appropriate. The determination of fees can be made at an early stage so that the Arbitral Tribunal
will consider the unreasonable behavior of either party. The existence of arbitration costs which are
definitely more expensive than litigation costs, so the parties who will use arbitration must be more
efficient by saving on attorney fees and other litigation costs.

In previous studies, it can be proven that paid arbitration can provide more benefits in terms
of effectiveness and efficiency compared to litigation (Peter, 2015). In a survey conducted on
lawyers, it was found that the cost of arbitration is slightly more expensive, but more cost effective
when compared to litigation (U.S Chamber, 2005). In the study of business experience with defense
costs using arbitration or litigation, it was determined that arbitration costs less than litigation when
the effectiveness of faster dispute resolution compared to litigation is considered (Christopher,
2008).

Thus, non-litigation costs, although nominally more expensive, if calculated with the
effectiveness of litigation, then using non-litigation will be more profitable because in the business
world, conflicts that are not resolved immediately will affect the income earned. In addition to the
issue of costs, the disputing parties must have good faith to carry out the Arbitration provisions are
also defined in Articles 59 and 67 of Law No. 30 of 1999 concerning Arbitration and Substitutes for
Handling Conflicts each governing national and global arbitration. Thus, it can be concluded that the
use of arbitration requires not only binding provisions for the parties, but also the good faith of the
conflicting parties.

C. CONCLUSION

The conclusions in this study are as follows Arbitration remains an effective non-litigation
dispute resolution option but must pay attention to the arbitration process and provisions so that
awareness will arise from the parties to register the results of the arbitration decision and comply
with the arbitration law applicable in each country and then arbitration is a paid dispute resolution
route, but the payments made have been regulated by the arbitration institution so that the costs
incurred remain reasonable, effective and efficient when compared to the litigation route because it
relates to the settlement of trade disputes that require a fast process.
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