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This paper aims to see the legal consequences of the clause of 
transfer of responsibility in foreign exchange transactions. 
Doing a foreign exchange trading business is not an easy 
matter, it requires special expertise in reading world market 
conditions. Every actor must have the ability to read foreign 
exchange charts, accurately and precisely. Understanding 
world market sentiment can make the right decision to buy and 
exchange foreign currency. Legal issues arise, in essence, to be 
able to transact in the field of foreign exchange in this case forex 
margin trading, customers must go through a futures 
brokerage company. The company is engaged in the field of 
forex market commodities. There is a transfer of responsibility 
to consumers made at the beginning of the agreement by the 
brokerage company which ends up having to bear all losses in 
the future. The writing method used in this paper is descriptive, 
collecting data from literature studies. Based on the results of 
the analysis, consumers who experience losses are less protected 
by the regulations that govern them. The concept of this 
transfer of responsibility is contrary to the principles of freedom 
of contract, legal protection and justice for investors in foreign 
exchange trading transactions. 

 

1. Introduction 
The implementation of foreign exchange transactions cannot be separated 

from capital investment. Investment with the aim of economic development 

(Irtyshcheva et al., 2020). Foreign exchange trading with the understanding of 

foreign currency or foreign exchange (King et al., 2012). A market that trades a 

country's currency in a country's currency with the involvement of the world's 

major money markets for 24 hours. Its movement rotates from the New Zealand 
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market to Australia at certain hours. "The world's main forex trading centers in 

London, New York, Tokyo and Singapore. Where banks all over the world are 

participants. Forex trading occurs throughout the day ending in the Asian market." 

Forex with the money market group or commodity futures market (Chaboud et 

al., 2023). Its activities, with the money market group. Such as, buying and selling 

physical or cash foreign currency is carried out by foreign exchange traders. This 

activity with the commodity futures market group, trading contracts with a 

foreign exchange term by a brokerage company that has been supervised by the 

Commodity Futures Trading Regulatory Agency (BAPPEBTI). 

Understandably, this trading market consists of one country or a country's 

benchmark using a benchmark for the exchange rate for buying and selling 

currencies that are classified as strong and/or weak. All of that is based on 

contracts, forward contracts, options and swaps. Currencies are traded one and 

the other, each currency pair becomes a separate product (Clements & Fry, 2008). 

For example, the US Dollar, Euro, Japanese Yen, British Pound, Canadian Dollar 

which influence one of the foreign exchange periods such as the US Dollar affects 

the market value of the Japanese Yen and others. People can make purchases, sell 

traded currencies for profit and the position of the transaction that is carried out. 

The transaction is also carried out in two directions, in taking profit. Someone 

can make a purchase (open buy) then close it with a sale and vice versa, make a 

sale first then close it with a purchase. Then in Foreign Exchange trading it is 

known by the involvement of its implementers, namely: 1) Traders (Dealers), 

Market makers who have a use in making the Forex Market exciting. Generally, 

specializing in the specified currency and setting at the level of willingness 

determined in that currency. Usually in the form of a Bank, although there are 

some that are non-Bank. They make a profit from the difference in selling and 

buying prices from forex. Their terms are different from money changers, which 

are only useful in selling and buying currency physically and in cash; 2) 

Companies or Individuals, both can make transactions. Forex Market can also be 

used for smooth business. Including exporters, importers, domestic and other 

groups (Auboin & Ruta, 2013); 3) Arbitrator, their own actions and wills without 

having an obligation to provide services to consumers and no guarantee of market 

continuity, whether or not there are transactions. Speculators profit from price 

fluctuations (Klitgaard & Weir, 2004). Arbitrators profit from exploiting 

differences in market prices; 4) Central Bank. exchange rate stabilizer, by using 

forex to obtain or spend foreign currency reserves so that they can be influenced 

by the stability of the currency so that it has a good impact on the economy of the 

country concerned; 5) Futures Broker, actions and intermediaries bring together 

supply and demand for a particular currency. In order to carry out tasks properly, 

and futures brokers must have media that goes directly to dealers, to carry out 
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currency trading worldwide. 

Contracts with forex term derivative instruments have a high level of profit, 

but the risk is also high (Birt et al., 2013). Customers in forex can get a lot of profit 

in a short time, but can also lose in the near future. Forex trading activities with 

the category of part of the commodity term market are supervised by BAPPEBTI 

with regulations with the Commodity Futures Trading Law and Government 

Regulation Number 49 of 2014 concerning the Implementation of Commodity 

Futures Trading (Saravistha et al., 2023). What needs to be known is that the 

trading instrument material in this commodity futures market is not only from 

primary commodities, but also financial instruments and foreign exchange 

contracts and stock indices. In fact, this money exchange business practice cannot 

be separated from "the bretton woods conference", namely the national monetary 

conference from 1994 on the initiative of the United States to determine the 

equality of exchange rate determination by each country present in USD. Doing 

foreign exchange trading business is not easy, it requires special skills in reading 

world market conditions. Every actor must have the ability to read foreign 

exchange charts, accurately and precisely. Understanding world market sentiment 

can make the right decision to buy and exchange foreign currency. 

In practice, there are several strategies in foreign exchange that are commonly 

known to business people, namely the martingale trading strategy, trading by 

news and trading pending orders. Legal issues arise, in essence, to be able to 

transact in the field of foreign exchange in this case Forex Margin Trading 

(Chaboud et al., 2023), customers must go through a futures brokerage company. 

The company is engaged in the forex market commodity sector. The category of 

business actors in all forms of forex transactions always starts from an agreement 

called a mandate agreement, but the agreement is always made in a standard form. 

The agreement agreed by the parties does not guarantee a balance of rights and 

obligations in transactions. One of them can be seen from the Commodity Futures 

Supervisory Agency Regulation Number: 107 / BAPPEBTI / PER / 11/2013 

concerning the limitation clause and transfer of responsibilities of futures brokers 

in standard agreements or mandate standards (Anisah & Rakhmawati, 2017). In 

principle, there are many events where customers must be burdened because the 

losses are borne by them because of the transfer of responsibility to them. There is 

no customer protection because the initial agreement has been instilled that all of 

that is a risk that must be borne personally. 

Forex trading is a way out of business activities that are experiencing rapid 

development in Indonesia (Tambunan, 2009). Allowing unlimited profits and 

much greater than the storage funds. This potential for large profits is the choice 

of investors or customers to invest. However, in reality, futures brokers who act as 

intermediaries violate several statutory provisions. Many investors or customers 
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experience losses from foreign exchange trading (Dvořák, 2005; Agarwal et al., 

2009). One example is the existence of brokers who do not have permission from 

the Commodity Trading Supervisory Agency. 

Contracts with forex term derivative instruments have a high level of profit, 

but the risk is also high (Clark & Judge, 2009; Brown, 2001). Customers in forex 

can get a lot of profit in a short time, but can also lose in the near future. Forex 

trading activities with the category of part of the commodity term market are 

supervised by BAPPEBTI with regulations with the Commodity Futures Trading 

Law and Government Regulation Number 49 of 2014 concerning the 

Implementation of Commodity Futures Trading. What needs to be known is that 

the trading instrument material in this commodity futures market is not only from 

primary commodities, but also financial instruments and foreign exchange 

contracts and stock indices. In fact, this money exchange business practice cannot 

be separated from "the bretton woods conference", namely the national monetary 

conference from 1994 on the initiative of the United States to determine the 

equality of exchange rate determination by each country present in USD. Doing 

foreign exchange trading business is not easy, it requires special skills in reading 

world market conditions (Czinkota & Ronkainen, 2005). Every actor must have the 

ability to read foreign exchange charts, accurately and precisely. Understanding 

world market sentiment can make the right decision to buy and exchange foreign 

currency. 

In practice, there are several strategies in foreign exchange that are commonly 

known to business people, namely the martingale trading strategy, trading by 

news and trading pending orders. Legal issues arise, in essence, to be able to 

transact in the field of foreign exchange in this case Forex Margin Trading, 

customers must go through a futures brokerage company. The company is 

engaged in the forex market commodity sector. The category of business actors in 

all forms of forex transactions always starts from an agreement called a mandate 

agreement, but the agreement is always made in a standard form. The agreement 

agreed by the parties does not guarantee a balance of rights and obligations in 

transactions. One of them can be seen from the Commodity Futures Supervisory 

Agency Regulation Number: 107 / BAPPEBTI / PER / 11/2013 concerning the 

limitation clause and transfer of responsibilities of futures brokers in standard 

agreements or mandate standards. In principle, there are many events where 

customers must be burdened because the losses are borne by them because of the 

transfer of responsibility to them. There is no customer protection because the 

initial agreement has been instilled that all of that is a risk that must be borne 

personally. 

Article 1320 of the Civil Code does not question the media used for 

transactions (Cahyadi, 2019). In other words, the article does not require the form 
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and type of media used for transactions. Because it can be done directly or 

electronically. In freedom of contract, the parties can freely determine or make an 

agreement in a transaction in good faith. So any form of agreement is a contract. 

Article 1320 of the Civil Code states that for the validity of an agreement, the 

following requirements are required: 

1. Their agreement in binding themselves (agreement or consensus), meaning 

that there is a conformity of will. The emergence of will or desire is not based 

on coercion, error or fraud from one of the parties. 

2. Capacity, Every person is capable of making what is agreed upon by law is not 

declared incompetent, this is in accordance with the provisions of Article 1329 

of the Civil Code 

3. Certainty of term, the thing that is the object of the agreement must be clear or 

at least with the determination of the type, then about the amount and 

determination of what is agreed upon with the provisions of the amount 

(Article 1333 of the Civil Code). Clarity about the main points of the agreement 

or the object of the agreement is the possibility of implementing rights and 

obligations 

4. A lawful cause (legality), in making an agreement, the contents of the 

agreement with the description and purpose of the objectives that become an 

achievement of the parties. Justification and contradiction of regulations, 

public order and morality are the main requirements for an agreement. Then, 

there are also additional conditions for the agreement, for example a peace 

agreement, which must be made in writing. 

 
The agreement referred to here is between a futures brokerage company and a 

customer or foreign exchange trading investor made in forms that have been 

recorded in detail and carefully. The contents of the transaction agreement are 

planned in advance by the parties to the futures brokerage company (Dinwoodie 

& Morris, 2003). So that customers or investors only need to make an agreement if 

they have accepted the rules and provisions and conditions prepared in the prior 

determination of the futures brokerage company. The impact is that this 

agreement does not provide an opportunity for users to further discuss the clauses 

submitted by the Futures Broker. This requirement does not apply to anyone who 

binds themselves on a take or leave it basis. 

The mechanism of the agreement by looking at the stages of the agreement 

contained in the form that must be filled in by prospective investors. The forms 

that must be filled in are starting from the account opening form, provisions for 

annual profits, collateral and supporting documents for complete data. Then 

greeted with a forex transaction settlement financing agreement as a legitimate 

part that cannot be separated from the securities settlement financing agreement 
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between the securities company and the customer. In this foreign exchange trading 

transaction, Article 1313 of the Civil Code also states that an agreement is an act 

by which one or more people bind themselves to one or more other people (Sinaga, 

2023). Examining the definition of an agreement according to the Civil Code, many 

legal experts state that the understanding of the guarantee described in Article 

1313 of the Civil Code is still weak. As a comparison, Subekti then provides an 

understanding of an agreement (Biondi, 2016). An agreement is an event where 

someone promises to another person, promising each other something. 

Entering the 4.0 era, a major change has occurred, this is not only felt by the 

private sector, but also in government organizations and other sectors (Ellitan, 

2020). Such as in government, that in public services the government has 

maximized the technology of the Industrial Revolution 4.0. Globalization allows 

for practices that can involve various people from various countries. One of the 

business practices is foreign exchange trading. In fact, this money exchange 

business practice cannot be separated from "the Bretton Woods Conference", 

namely the national monetary conference from 1994 on the initiative of the United 

States to determine the same exchange rate determination by each country present 

in USD. 

Doing a foreign exchange trading business is not easy, it requires special skills 

in reading world market conditions (Czinkota & Ronkainen, 2005). Every actor 

must have the ability to read foreign exchange charts, accurately and precisely. 

Understanding world market sentiment can make the right decision to buy and 

exchange foreign currency. In practice, there are several strategies in foreign 

exchange that are commonly known to business actors, namely the martingale 

trading strategy, trading by news and pending order trading. Legal issues arise, in 

essence, to be able to transact in the foreign exchange sector in this case Forex 

Margin Trading, customers must go through a futures brokerage company. The 

company is engaged in the forex market commodity sector (Clements & Fry, 2008). 

The category of business actors in all forms of forex transactions always starts from 

an agreement called a mandate agreement, but the agreement is always made in a 

standard form. The agreement agreed upon by the parties does not guarantee a 

balance of rights and obligations in transactions. One of them can be seen from the 

Commodity Futures Supervisory Agency Regulation Number: 107 / BAPPEBTI / 

PER / 11/2013 concerning the clause on restrictions and transfer of responsibilities 

of futures brokers in standard agreements or mandate standards (Anisah & 

Rakhmawati, 2017). In principle, there are many events where customers must be 

burdened because the losses are borne by him because of the transfer of 

responsibility to him. There is no customer protection because the beginning of the 

agreement has been instilled that all of that is a risk that must be borne personally. 

Therefore, this study aims to analyze the legal consequences of the transfer of 
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responsibility clause in foreign exchange transactions. 
 

2. Research Method 
The normative research method is a research approach that focuses on the 

study of normative law or legal doctrine (Negara, 2023). This method is usually 
used in legal research to analyze laws, doctrines, and legal theories. This research 
examines the contents of laws, jurisprudence, and relevant legal literature to 
understand the applicable legal concepts and principles regarding the legal 
consequences of the transfer of responsibility clause in foreign exchange 
transactions (Smits & Smits, 2017). 

The normative method currently used is descriptive, which describes and 
explains existing legal norms without trying to change them (van Gestel & 
Micklitz, 2014). The use of legal cases to illustrate how legal principles are applied 
in practice. Organizing and classifying laws to facilitate understanding and 
application. Although descriptive, this normative research can also include 
criticism of existing laws, pointing out weaknesses, inconsistencies, or areas that 
need reform. The normative research method is very important in legal studies 
because it helps ensure that research is carried out systematically and based on 
existing legal norms (Mackor, 2012). With this method, the research will produce a 
comprehensive understanding of how the transfer of responsibility clause in forex 
transactions impacts the parties involved, as well as to what extent the provisions 
comply with applicable law. 

3. Results and Discussion 
According to the theory put forward by Van Dunne, what is meant by an 

agreement is a relationship between two or more parties based on an agreement 

to give rise to legal consequences. Fazriah (2023) stated that an agreement is a 

legal relationship between legal subjects related to wealth, rights to 

achievements, and also other subjects have an obligation to fulfill it. The general 

definition of an agreement can be seen in Article 1313 paragraph (1) of the Civil 

Code which states that an agreement is an act by which one or more people 

improve themselves against another person (Tiodor et al., 2023). From Article 

1313 paragraph (1) of the Civil Code, it can be seen that an agreement is an event 

where a person promises to another person or where two or more people promise 

each other to do something. An agreement is a relationship based on property 

law (vermogenscrechtlijke bettrecking) between two parties, where one party is 

obliged to provide an achievement on behalf of the other party who has the rights 

to that achievement (Silalahi, 2019). Arifin (2020) provides an understanding that 

legal acts regarding property are from two parties or parties who promise to or 

assume to carry out something or not to do something, while the other party has 

the right to demand the implementation of the promise. 
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The agreement that takes place in a forex transaction is an agreement when 

associated with the theory of an agreement, it is said to be valid with the terms 

of the agreement in Article 1320 of the Civil Code. An agreement is a crucial 

aspect in business activities, whether carried out by individuals or legal entities. 

The agreement was born with the agreement of the two parties involved based 

on freedom of contract. 

However, if we look at freedom of contract, the initial forex trading agreement 

with a standard clause at the beginning which contains a transfer of 

responsibility, has deviated from the principle of freedom of contract. Because in 

reality the principle of freedom of contract provides an opportunity for both 

parties to make a new agreement that has not been regulated in any rules. So, the 

agreement should not be one-sided. Freedom of contract in Civil Law is found in 

Article 1338 with the statement that all agreements made with validity apply as 

regulations for those who make them. All of this is interpreted as if every legal 

subject becomes the determinant in the agreement. 

The principle of freedom of contract has the opportunity for the subject to make 

an agreement that is new in nature and has not been regulated in the Civil Code, 

to participate in the needs of society which is affected by rapid development. 

However, even so, it is not absolute. This principle works with restrictions on the 

agreement of one party in the agreement. Freedom of contract is a crucial 

principle in the agreement. The position of this principle cannot be separated 

from the influence of the flow of economic philosophy. The developing field, the 

pioneer of which is Adam Smith who emphasized the principle of no intervention 

in government. 

Rejecting interference from agencies for his personal, especially in the 

economic field. Because according to him it is unfair. This is given a central place 

in upholding justice. Because of this, pressure from the government in the 

economic field and full freedom from contract correlation. This is based on the 

theory with the interpretation of existing and related laws and orders. The main 

thing about freedom of contract is related to the emphasis on the agreement and 

intent of the parties concerned with the reference if the contract is the result of a 

free choice. Things that are based on a person's understanding are attached to the 

basic implementation of making something happen. 

Freedom of contract with a basic view that sticks to it becomes a form of 

freedom of contract, making what is obligatory by determining the will of the 

parties (Eggers, 2009). This freedom of contract is the difference between an 

agreement that excludes what is obligatory and based on what previously 

existed. Treitel (2021) uses references from two general principles, namely: 

General principles which explain that regarding law there are no restrictions on 

the conditions that may become agreements with exemption from the imposition 
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of unfair conditions. The confirmation of this scope is based on the principle of 

freedom of contract, or from parties who determine for themselves what they will 

carry out. 

General principle with the presentation of a person who wants the law by force 

of an agreement. This principle wants to explain if the principle of freedom of 

contract with the parties in determining not wanting to make an agreement in 

question. Its development, this contract theory is based on the will of the parties 

then experiences a shift where the court makes changes and mixes the contents 

of the contract with propriety and also good faith. Cases of default due to 

monetary or economic instability, with consideration and the contents of the 

contract in changing circumstances. It can be noted that the development of 

modern law, is not only the result of an agreement between the parties but also 

requires propriety and good faith with the contract and the freedom of the 

parties, related to morals and justice. The form of this freedom is known in 

practice when carrying out an agreement. Fulfillment of human needs, different 

needs from crucial ones and become the title of obtaining rights and ownership. 

The exoneration clause is part of a standard agreement or standardization in a 

contract. Generally from an agreement, the habit is that the agreement is usually 

not made together but only the party providing the service or in accordance with 

the intermediary in this case regarding foreign exchange. The thing to note, 

because these investors need to trade or turn their money in the foreign exchange 

realm, sometimes they only agree without re-evaluating the contents of the 

agreement. The mistake of the foreign exchange business actors to throw off 

responsibility that is detrimental to the investor. As this exoneration clause is 

usually included in the agreement, it shows that the essence of investors in a 

lower position or in this case weak must agree to the agreement. The content is 

not balanced between the rights and obligations of both. 

On the other hand, the broker will minimize the risk for himself as much as 

possible charged to the investor (Khwaja & Mian, 2005). Various exoneration 

clauses are included which in this case benefit the business actor. Hakim (2019) 

explained that the exoneration clause is a clause that includes an agreement with 

one party avoiding the fulfillment of the mandatory payment of full 

compensation if there is a breach of promise and acts contrary to the law. In 

contract law, what is meant by a standard clause is a clause that is in an 

agreement which is formed and determined by only one party. The other party 

only signs as a form of agreement. The purpose of a standard agreement is to 

provide convenience for the parties in the agreement. Standard clauses are 

generally known to be provisions of conditions that are prepared in advance. So, 

in that case the parties have a strong position, using that opportunity for a 

standard agreement, a standard agreement is required and designed by the 
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parties involved, there is no further discovery in the standard agreement, the 

format and contents have been designed in advance by the party with more 

power. 

The Indonesian government, through Law Number 8 of 1999 concerning 

Consumer Protection, has established regulations regarding the position of 

standard clauses regulated in Article 1 number 10 which contains regulations if 

the Standard Clause is a rule or provision and preparation requirements, prior 

determination by one party which is stated in a document, an agreement that is 

required or fulfilled by the consumer. Based on the meaning of the formulation, 

the standard clause seems to emphasize the purpose and reference for how to 

make it done unilaterally by the business actor, not on the content. Related to 

this, the reference for making is intended to fulfill the requirements in Article 

1320 of the Civil Code, their agreement in binding themselves, the ability to make 

a contract, certain things and lawful reasons. 

The development of standard clauses or clauses in standard agreements, a 

crucial role in the advanced business world. This standard agreement is made by 

business actors in the procurement of special types of transactions, with contents 

and provisions that are used again in product agreements for goods or services, 

similar to other parties without having to conduct long negotiations. This means 

that the actions taken are short of negotiation time. It has uses and is related to 

the principle of time is money. The use of Standard Clauses in an agreement is 

not prohibited, but rather limitations in its use, this applies when the nature and 

content contain the provisions of Article 18 of the UUPK. The standard clause in 

Article 18 is called the exoneration clause: 1) Sophisticated Investors are investors 

who are sophisticated in receiving, analyzing and interpreting the information 

obtained; 2) Naive Investors are investors who lack the ability to receive, analyze 

and interpret the information obtained. 

Based on the risks that will be accepted, namely: 1) Conservative Investors 

Who Are Risk Averse, investors who have a tendency to carry out capital 

investments with profits that are in accordance with the word feasible. This 

means that investors are those who like relatively safer investments with results 

that can be seen from before. These investors also prioritize the level of security 

compared to the profits; 2) Moderate Risk Neutral Investors, the type of investor 

who is quite deep in understanding capital investment does not want to take risks 

with high returns. Investors will always see the proportion with the balance of 

risks that are likely to be accepted. Those who have preferences are also usually 

careful in determining the type of investment; 3) Aggressive Investors Who Are 

Risk Seekers, this one investor will usually understand the principle of High Risk 

Gain. Risk Seekers have a tendency to seek high returns, so they will dare to take 

risks in investing. 
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The transfer of responsibility to investors from foreign exchange trading 

service providers intersects with legal protection for investors. Where in the 

initial agreement it is clear that the overall risk is imposed on investors related to 

the losses that will be experienced. The instillation of the idea that this is a risk of 

accepting investment or trading in foreign exchange. Legal protection consists of 

two words, namely protection and law. The word protection is interpreted as a 

place to take shelter, things, actions and others. The term law according to 

Sulaiman (2022), is the entirety of the rules that regulate attitudes and 

implementation of human life together, can be enforced in practice with a 

sanction. Legal protection is the provision of protection for human rights that are 

harmed by others, this protection is intended for the community to be able to feel 

all the rights granted by law. Legal protection, which is intended to protect 

dignity and dignity, recognizes the basic rights held by legal subjects, based on 

legal provisions and the arbitrariness of a collection of rules, rules that can be the 

protection of a thing and others. Rahmat (2020) explained that legal protection is 

a variety of ways or legal efforts provided by law enforcement officers in 

providing a sense of security, thoughts and physical from disturbances and 

various threats from any party. Legal protection is all efforts to fulfill rights and 

provide assistance for a sense of security with sanctions or victims, legal 

protection is part of protection for the community can be realized in the form of 

providing restitution, compensation, medical services and legal assistance. Legal 

protection provided from legal subjects with good forms and media is preventive 

in nature, both verbally and in writing. In other words, legal protection can be 

considered from the description, function, has a concept with the provision of 

justice, order and certainty and peace. 

Meanwhile, if associated with justice, of course investors do not get justice in 

their position in the agreement because of the transfer of responsibility. Aristotle 

also provides a difference between distributive justice and corrective justice. 

Distributive justice is justice that applies to public law, focuses on the distribution 

and honor of wealth and other goods obtained by members of society. Corrective 

justice is related to the correction of wrongs, compensation from the injured party 

and the appropriate law from the perpetrator of the crime. It can be said that 

compensation and sanctions are corrective justice according to Aristotle. The 

theory of justice according to Aristotle was put forward by Theo Hujibers (in 

Susilo, 2011), namely: 1) Justice in the distribution of positions and public 

property. For example, a regent who has served more than one term is more 

crucial than a sub-district head, so the regent must receive twice the honor of the 

sub-district head. The same thing is important to be given the same, and not the 

same thing is important to be given not the same; 2) Justice in buying and selling, 

the price of goods is related to the position of the parties. Now it is impossible to 
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do acceptance; 3) Justice as an arithmetic equality of the private and public fields. 

If someone commits theft, then he must be punished regardless of the position of 

the person involved. If an official is proven to have committed corruption, then 

the official must be punished regardless of his position; 4) Justice in the field of 

legal interpretation, because the law is general in nature, does not cover concrete 

issues, then the judge must have an interpretation as if he himself was involved 

in the phenomenon. Aristotle thought that he had to have thoughts, namely a 

sense of what is appropriate. 

Rawls (1991) argues that justice is fairness. This opinion is rooted in Locke and 

Rouseau's social contract theory regarding the deontology teachings of 

Immanuel Kant. Some of his opinions regarding justice are. 

1. This justice is the result of a proper selection. 

Rawls' origin and assumption is that in reality humans in society do not know 

their original position, do not know their goals and life plans and do not know 

what society and generation they belong to (veil of ignorance). In other 

words, individuals in society are unclear entities, therefore people always 

choose the principle of justice 

2. Justice becomes fairness obtaining justice from pure procedures. 

This procedural justice has no standardization in determining what is called 

fair, the separation of the procedure itself personally. Justice can be observed 

with the system itself as well. 

Two principles of justice, first the principle of freedom that is equal to the 

greatest extent of the scope: 1) Freedom to have a political role, voting rights, 

rights in candidacy in choosing; 2) Freedom to speak; 3) Freedom to decide a 

belief such as religion; 4) Freedom to be yourself; 5) Rights in the defense of 

private property. The second principle consists of two parts, namely the principle 

of difference and the principle of fair equality of opportunity. In essence, this first 

principle distinguishes social and economic must be regulated in providing the 

greatest and most profitable benefits. The term is, the difference towards the 

unequal from a person's prospects for obtaining basic elements and welfare. So, 

this principle is regulated from the structure and the main things that are 

prosperous. Before a trading transaction occurs, there are stages that must be 

passed in accepting investors or customers. 

This has been certified to be in the understanding and filling out of the 

application in the transaction account, the document will be notified regarding 

the mandate stated in the implementation of this futures trading. Trading rules 

are carried out for acceptance in the BAPPEBTI regulation Number 5 of 2018 

concerning Acceptance of Customers (Uyun & Iskandar, 2023). So it can be 

concluded that foreign currency trading through a broker must go through 

several stages first and with an agreement. The initial agreement that is often 
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made by futures brokers is an agreement that contains an exoneration clause. 

Transfer of responsibility for losses in foreign exchange trading. In theory, this is 

already contrary to the principle of freedom of contract, legal protection and 

justice. The principle of freedom of contract is a legal relationship of subjects who 

bind themselves to parties who have the same goals. In this case, investors are 

only given a standard clause at the beginning of the agreement, in essence, 

investors only have two choices to accept or reject the contents of the agreement. 

There is no legal protection due to the transfer of responsibility. Responsibility is 

the obligation of a person to bear something if something happens, prosecution, 

blame and estimates may be made. In law, the term responsibility often refers to 

liability and responsibility. 

However, both meanings are "the state of being bound or obliged in law justice 

to do pay, or make good something" while responsibility with the meaning of the 

obligation to answer to answer for an act done, and to repair any injury it may 

have caused. Liability is a broad legal term and there are references to almost all 

risk characters, responsibility includes rights and obligations with actual 

examples of losses, threats and crimes, costs and conditions of obtaining tasks in 

the implementation of laws immediately or in the future. Responsibility with the 

understanding of being accountable for obligations and decisions, skills, abilities 

and regulatory competence (Dierdorff & Rubin, 2022). The concept is related to 

legal responsibility related to legal obligations. The person who is legally 

responsible for the actions that are determined then the actions are contrary to 

the law, but this responsibility can also be a person's goal by means of 

determining the legal order. Because of that, this legal responsibility is 

distinguished from individual and collective responsibility. This individual 

responsibility is related to cases of violations that are carried out personally then 

another person is responsible for violations that he did not commit. In general, 

the principles of legal responsibility can be distinguished, namely: 1) Fault, this 

principle states that someone can be held legally responsible when there is an 

element of error that has been made; 2) Presumption of always being responsible, 

with the statement that the defendant can always be considered responsible until 

he can prove his innocence, becoming the burden of proof from the defendant; 3) 

Presumption of always not being responsible, this principle is the opposite of the 

second principle, because in the presumption of not always being responsible it 

is only known as the scope of consumer transactions with limitations and 

restrictions that can be justified with common sense; 4) Absolute responsibility, 

is the principle of responsibility with a wrong determination not as a determining 

factor. However, the exception allows for release from responsibility, for example 

because of force majeure; 5) Limitation of responsibility with the principle used 

from the inclusion of this clause in the standard agreement. If the consumer is 
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given a limitation on the claim for compensation contained therein. In civil law, 

responsibility can be based on a lawsuit, for example due to default or an act that 

is unlawful (onrechtmatige daad). 

This responsibility is based on the fact that default can be enforced when both 

parties have previously bound themselves in an agreement. So, in theory, the use 

of the transfer of responsibility wrapped in a standard clause at the beginning, if 

there is a lawsuit by the investor, then the agreement is null and void. An 

agreement can be said to be null and void in the sense that it cannot be enforced 

in practice. The implications obtained by investors because of this transfer of 

responsibility are a form of loss and injustice. Justice is a true and ideal state of 

morality regarding something good related to objects or people. To know justice 

and injustice related to the terms, meaning and understanding and the two points 

of justice itself. 

4. Conclusion 
Foreign exchange trading through a broker must go through several stages first 

and with an agreement. The initial agreement that is often made by futures 
brokers is an agreement containing an exoneration clause. Transfer of 
responsibility for losses in foreign exchange trading. In theory, this is contrary to 
the principles of freedom of contract, legal protection and justice. The principle of 
freedom of contract is a legal relationship between subjects who bind themselves 
to parties who have the same goals. In this case, investors are only given a 
standard clause at the beginning of the agreement, in essence, consumers only 
have two choices to accept or reject the contents of the agreement. There is no 
legal protection due to the transfer of responsibility. Regulations on futures 
trading are regulated in Law Number 32 of 1997 which was later amended to Law 
Number 10 of 2011 concerning commodity futures trading. Forex margin trading 
has no clear rules regarding the regulation. Further amendments regarding trade 
from between trades, Based on the regulation, official brokerage companies are 
registered and have a decree or permit from the brokerage company from 
BAPPEBTI. In foreign exchange trading transactions, direct involvement of 
BAPPEBTI is needed to supervise futures trading. In Law Number 10 of 2011, an 
amendment to Law Number 32 of 1997, it is explained that the rules, development 
of guidance and supervision of trading are by BAPPEBTI (Tambun & Putuhena, 
2022). They have broad authority, with the direction and ease of organizing 
futures trading with order and rules. Foreign Exchange Trading Transaction 
Disputes are resolved in three stages first, resolved by the brokerage company 
itself, then from the guidance agency and finally by BAPPEBTI. Through 
BAPPEBTI, the first is done with a mediation system. Its use is to accommodate 
complaints from consumers in their case complaints. Settlement with BAPPEBTI 
is the last step. If this last step has not found a bright spot, then consumers can 
file for a judicial settlement. Therefore, it is recommended that there be an update 
regarding foreign exchange trading regulations more specifically so that there is 
no legal ambiguity that is detrimental to the parties. For consumers, they can find 
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out what their rights and obligations are in conducting foreign exchange 
transactions to avoid losses. Meanwhile, companies as media or intermediaries 
for foreign currency trading transactions should have better good intentions to 
protect consumer rights. 

References 
Agarwal, S., Faircloth, S., Liu, C., & Ghon Rhee, S. (2009). Why do foreign investors 

underperform domestic investors in trading activities? Evidence from Indonesia. 

Journal of Financial Markets, 12(1), 32–53. 

https://doi.org/10.1016/j.finmar.2008.04.001 
Anisah, S., & Rakhmawati, C. S. (2017). Klausula Pembatasan dan Pengalihan Tanggung 

Jawab Pialang Berjangka dalam Kontrak Baku Pemberian Amanat secara Elektronik 

On-Line.   Jurnal   Hukum   IUS   QUIA   IUSTUM,   24(1),   130–146. 
https://doi.org/10.20885/iustum.vol24.iss1.art7 

Arifin, M. (2020). MEMBANGUN KONSEP IDEAL PENERAPAN ASAS IKTIKAD BAIK 

DALAM HUKUM PERJANJIAN. Jurnal Ius Constituendum, 5(1), 66. 
https://doi.org/10.26623/jic.v5i1.2119 

Auboin, M., & Ruta, M. (2013). The relationship between exchange rates and international 

trade: a literature review. World Trade Review, 12(3), 577–605. 
https://doi.org/10.1017/S1474745613000025 

Biondi, G. (2016). Analisis Yuridis Keabsahan Kesepakatan Melalui Surat Elektronik (E- 

mail) Berdasarkan Hukum Indonesia. Premise Law Journal, 19, 1–20. 

https://www.neliti.com/publications/164959/analisis-yuridis-keabsahan- 
kesepakatan-melalui-surat-elektronik-e-mail-berdasark 

Birt, J., Rankin, M., & Song, C. L. (2013). Derivatives use and financial instrument 
disclosure in the extractives industry. Accounting & Finance, 53(1), 55–83. 
https://doi.org/10.1111/acfi.12001 

Brown, G. W. (2001). Managing foreign exchange risk with derivatives. Journal of Financial 
Economics, 60(2–3), 401–448. https://doi.org/10.1016/S0304-405X(01)00049-6 

Cahyadi, A. D. (2019). Yurisdiksi Transaksi Elektronik Internasional Menurut Undang- 
Undang Nomor 11 Tahun 2008 Tentang Informasi Dan Transaksi Elektronik. Jurnal 

Wawasan Yuridika, 3(1), 23. https://doi.org/10.25072/jwy.v3i1.203 

Chaboud, A., Rime, D., & Sushko, V. (2023). The foreign exchange market. In Research 

Handbook of Financial Markets (pp. 253–275). Edward Elgar Publishing. 
https://doi.org/10.4337/9781800375321.00020 

Clark, E., & Judge, A. (2009). Foreign Currency Derivatives versus Foreign Currency Debt 

and the Hedging Premium. European Financial Management, 15(3), 606–642. 
https://doi.org/10.1111/j.1468-036X.2007.00431.x 

Clements, K. W., & Fry, R. (2008). Commodity currencies and currency commodities. 

Resources Policy, 33(2), 55–73. https://doi.org/10.1016/j.resourpol.2007.10.004 
Czinkota, M. R., & Ronkainen, I. A. (2005). A forecast of globalization, international 

business and trade: report from a Delphi study. Journal of World Business, 40(2), 111– 
123. https://doi.org/10.1016/j.jwb.2005.02.006 

Dierdorff, E. C., & Rubin, R. S. (2022). Revisiting Reciprocity: How Accountability, 

http://www.neliti.com/publications/164959/analisis-yuridis-keabsahan-


Lubis, et.al: Legal Consequences of the Transfer of Liability Clause in Foreign Exchange 
Trading Transactions 3276 

Pena Justisia: 
Vol. 23, No.1, June. 2024 [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM] 

 

 

Proactivity, and Interpersonal Skills Shape Obligations to Reciprocate Citizenship 
Behavior. Journal of Business and Psychology, 37(2), 263–281. 
https://doi.org/10.1007/s10869-021-09743-6 

Dinwoodie, J., & Morris, J. (2003). Tanker forward freight agreements: the future for 

freight futures? Maritime Policy & Management, 30(1), 45–58. 
https://doi.org/10.1080/0308883032000051621 

Dvořák, T. (2005). Do Domestic Investors Have an Information Advantage? Evidence from 
Indonesia. The Journal of Finance, 60(2), 817–839. https://doi.org/10.1111/j.1540- 
6261.2005.00747.x 

Eggers, D. (2009). Liberty and Contractual Obligation in Hobbes. Hobbes Studies, 22(1), 70– 
103. https://doi.org/10.1163/187502509X415256 

Ellitan, L. (2020). Competing in the Era of Industrial Revolution 4.0 and Society 5.0. Jurnal 

Maksipreneur: Manajemen, Koperasi, Dan Entrepreneurship, 10(1), 1. 
https://doi.org/10.30588/jmp.v10i1.657 

Fazriah, D. (2023). TANGGUNG JAWAB ATAS TERJADINYA WANPRESTASI YANG 
DILAKUKAN OLEH DEBITUR PADA SAAT PELAKSANAAN PERJANJIAN. Das 

Sollen:  Jurnal  Kajian  Kontemporer  Hukum  Dan  Masyarakat,  1(02  SE-Articles). 
https://journal.forikami.com/index.php/dassollen/article/view/304 

Hakim, J. (2019). EXONERATION CLAUSE ON LAW OF CONSUMER PROTECTION: 

EFFECTS AND LEGAL EFFORTS. Jurnal Hukum Dan Peradilan, 8(2), 297. 
https://doi.org/10.25216/jhp.8.2.2019.297-314 

Irtyshcheva, I., Kramarenko, I., Shults, S., Boiko, Y., Blishchuk, K., Hryshyna, N., 
Popadynets, N., Dubynska, І., Ishchenko, O., & Krapyvina, D. (2020). Building 

favorable investment climate for economic development. Accounting, 773–780. 

https://doi.org/10.5267/j.ac.2020.6.006 
Khwaja, A., & Mian, A. (2005). Unchecked intermediaries: Price manipulation in an 

emerging stock market. Journal of Financial Economics, 78(1), 203–241. 
https://doi.org/10.1016/j.jfineco.2004.06.014 

King, M. R., Osler, C., & Rime, D. (2012). Foreign Exchange Market Structure, Players, and 

Evolution. In Handbook of Exchange Rates (pp. 1–44). Wiley. 
https://doi.org/10.1002/9781118445785.ch1 

Klitgaard, T., & Weir, L. (2004). Exchange Rate Changes and Net Positions of Speculators 
in the Futures Market. Economic Policy, May, 17–28. 

Mackor, A. R. (2012). Legal Doctrine As a Non-Normative Discipline. Law and Method, 2(1), 
22–45. https://doi.org/10.5553/ReM/221225082012002001003 

Negara, T. A. S. (2023). Normative Legal Research in Indonesia: Its Originis and 
Approaches. Audito Comparative Law Journal (ACLJ), 4(1), 1–9. 
https://doi.org/10.22219/aclj.v4i1.24855 

Rahmat, D. (2020). PENYULUHAN HUKUM DI DESA SAMPORA TENTANG 
PERLINDUNGAN  HUKUM  KORBAN  PELECEHAN  SEKSUAL  TERHADAP 

PEREMPUAN DI INDONESIA. Empowerment : Jurnal Pengabdian Masyarakat, 3(01). 
https://doi.org/10.25134/empowerment.v3i01.2684 

Rawls, J. (1991). Justice as Fairness: Political Not Metaphysical. In Equality and Liberty (pp. 



Lubis, et.al: Legal Consequences of the Transfer of Liability Clause in Foreign Exchange 
Trading Transactions 3277 

Pena Justisia: 
Vol. 23, No.1, June. 2024 [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM] 

 

 

145–173). Palgrave Macmillan UK. https://doi.org/10.1007/978-1-349-21763-2_10 
Saravistha, D. B., Putra, I. B. W., Sarjana, I. M., & Salain, M. S. P. D. (2023). Digital Trading 

Forex: Global Trends And Local Impact. Journal of Pharmaceutical Negative Results, 
14(3), 3025–3031. https://doi.org/10.47750/pnr.2023.14.03.378 

Silalahi, R. (2019). KEKUATAN HUKUM JUAL BELI TANAH MELALUI SEORANG 

KUASA. JURNAL RECTUM: Tinjauan Yuridis Penanganan Tindak Pidana, 1(2), 188. 
https://doi.org/10.46930/jurnalrectum.v1i2.230 

Sinaga, N. A. (2023). Peranan Asas-Asas Hukum Perjanjian Dalam Mewujudkan Tujuan 
Perjanjian. Binamulia Hukum, 7(2), 107–120. https://doi.org/10.37893/jbh.v7i2.318 

Smits, J. M., & Smits, J. M. (2017). Rethinking Legal Scholarship. In R. van Gestel, H.-W. 
Micklitz, & E. L. Rubin (Eds.), Rethinking Legal Scholarship. Cambridge University 
Press. https://doi.org/10.1017/9781316442906 

Sulaiman, E. (2022). PROBLEMATIKA PENEGAKAN HUKUM  DI INDONESIA. Ash- 

Shahabah : Jurnal Pendidikan Dan Studi Islam, 2(1 SE-Articles), 63–77. 
https://doi.org/10.59638/ash.v2i1.49 

Susilo, A. B. (2011). PENEGAKAN HUKUM YANG BERKEADILAN DALAM 
PERSPEKTIF FILSAFAT HERMENEUTIKA HUKUM: SUATU ALTERNATIF 
SOLUSI TERHADAP PROBLEMATIKA PENEGAKAN HUKUM DI INDONESIA. 

Perspektif, 16(4), 214. https://doi.org/10.30742/perspektif.v16i4.84 
Tambun, M. A., & Putuhena, M. I. (2022). Tata Kelola Pembentukan Regulasi Terkait 

Perdagangan Mata Uang Kripto (Cryptocurrency) sebagai Aset Kripto (Crypto 

Asset). Mahadi:   Indonesia   Journal   of   Law, 1(1), 33–57. 

https://doi.org/10.32734/mah.v1i1.8314 
Tambunan, T. (2009). Export‐oriented small and medium industry clusters in Indonesia. 

Journal of Enterprising Communities: People and Places in the Global Economy, 3(1), 25–58. 
https://doi.org/10.1108/17506200910943661 

Tiodor, P. C., Tjahyani, M., & Asmaniar. (2023). Pembuktian Wanprestasi Perjanjian Utang 
Piutang Secara Lisan. Krisna Law : Jurnal Mahasiswa Fakultas Hukum Universitas 

Krisnadwipayana, 5(1), 27–39. https://doi.org/10.37893/krisnalaw.v5i1.208 
Treitel, G. (2021). The Contracts (Rights of Third Parties) Act 1999 and the Law of Carriage 

of Goods by Sea. In Lex Mercatoria (pp. 345–379). Informa Law from Routledge. 
Uyun, A. F. B., & Iskandar, H. (2023). Perlindungan Hukum Terhadap Investasi Kripto 

Pada Aplikasi Tokocrypto. UNES Law Review, 6(2), 4188–4196. 
https://doi.org/10.31933/unesrev.v6i2.1193 

van Gestel, R., & Micklitz, H. (2014). Why Methods Matter in <scp>E</scp> uropean 

Legal Scholarship. European   Law   Journal, 20(3), 292–316. 
https://doi.org/10.1111/eulj.12049 


