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legal methods. Data collection was carried out through
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First to File system, patent rights are granted to the
first party to file a patent application, not the first
party to create an invention. In the context of
protecting against invalid patent claims on traditional
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I. Introduction

Protecting traditional knowledge from unlawful patent claims is an important
issue, especially in countries with a rich cultural heritage. Traditional knowledge
encompasses practices, innovations and wisdom that have developed in
indigenous or local communities over centuries (Mulalap et al., 2020). This often
relates to traditional medicines, agricultural techniques, crafts and so on.
Traditional knowledge is often the result of practices that have been passed
down from generation to generation within indigenous or local communities
(Williams & Hardison, 2013). Protecting this knowledge means recognizing and
respecting their rights to their cultural heritage (Silverman & Ruggles, 2007;
Purwandoko et al, 2021; Disemadi & Sudirman, 2023). Without adequate
protection, traditional knowledge can be exploited by outsiders for their own
gain, often without any benefit to the original communities that developed the
knowledge. Protection helps prevent this injustice. Traditional knowledge is a
valuable part of cultural heritage (Yu, 2003; Irawan, 2017). Protecting it means
safeguarding and preserving the cultural identity of a community. It is also
important for maintaining global cultural diversity. Protecting traditional
knowledge also helps ensure that this knowledge can be passed on to future
generations, without fear of loss or distortion (Okediji, 2022). Much traditional
knowledge relates to sustainable ways of managing natural resources, such as
agricultural practices, herbal remedies and nature conservation techniques.
Protecting this knowledge can contribute to efforts to conserve biodiversity and
the environment. Traditional knowledge often contains proven strategies for
coping with environmental change (Reddy et al., 2015; Edington, 2017). Valuing
and protecting this knowledge can be key to adapting to climate change.

Traditional knowledge has great economic potential, especially in areas such as
medicine, cosmetics, and food products (Demunshi & Chugh, 2010; Elansary et
al.,, 2015). Protecting this knowledge can ensure that the communities that hold
it receive a fair share of the economic benefits it generates. Traditional
knowledge can be a source of inspiration for modern innovation. Protecting and
integrating this knowledge within a framework that respects the rights of its
owners can encourage more sustainable and inclusive innovation (George et al,,
2012; Herrera, 2016; Hossain & Ballardini, 2021).

Without protection, third parties can patent existing traditional knowledge as
their own innovation. This not only harms indigenous communities but also
undermines the patent system that is supposed to encourage new inventions.
Protection also helps ensure that products claiming to be derived from
traditional knowledge are truly original and not the result of illegitimate
exploitation. Protecting traditional knowledge acknowledges that local
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communities possess time-honored wisdom. It shows respect for their
contribution to human knowledge as a whole. Protecting traditional knowledge
thus supports equity, sustainability, and respect for cultural diversity and
inclusive innovation. Every intellectual work is not merely referred to as
Traditional Knowledge but if an intellectual property is developed and owned
by a certain community group. The characteristics of traditional knowledge are
as follows: 1) Passed down and applied continuously; 2) Interpreted as Science
including knowledge of the environment and its relationships (Selin, 2003); 3)
One unit with indigenous communities, so it cannot stand alone (Shawoo &
Thornton, 2019); 4) Is a guideline in community life because it contains values
created in society (Aguilar, 2001). Various forms of traditional cultural
protection that have been available including the current intellectual property
rights system, are felt to be unable to accommodate adequate protection in
terms of the utilization and utilization of traditional knowledge and traditional
cultural expressions. The current intellectual property rights system has not
been able to protect traditional knowledge and traditional cultural expressions
effectively and efficiently.

The current intellectual property rights system sets out a number of requirements
for a creation to be protected, such as: 1) Protection given to the individual creator,
whereas in the case of traditional knowledge and traditional cultural expressions
the creator is unknown and is jointly owned by an indigenous community; 2)
Limited protection period, whereas traditional knowledge and traditional cultural
expressions are a perspective and identity of a community whose ownership period
cannot be limited because they are the identity of a community that will continue to
exist for generations as long as the indigenous community still exists and believes in
it; 3) Contains elements of novelty. Traditional knowledge and traditional cultural
expressions have existed since the birth of the indigenous community or society, so
they are not new creations but rather old traditions that are passed down from
generation to generation. For the requirements in the current intellectual property
rights system, the above requirements cannot be applied to traditional knowledge
and traditional cultural expressions. In traditional knowledge and traditional
cultural expressions must be released from the existing requirements, because the
tradition of a region which is a culture is very different from a work of an
individual's creation that is not hereditary and is not a regional custom.

In a patent system that uses the "First to File" (FTF) principle, as is the case in many
countries, two important concepts, namely novelty and prior art, play a crucial role
in protecting traditional knowledge from invalid patent claims. Novelty is one of the
main requirements for an invention to be patented (Verhoeven et al., 2016; He &
Luo, 2017). An invention is considered new if it has never been previously disclosed
to the public anywhere in the world before the patent filing date. Traditional
knowledge has often existed in society for years or even centuries. If the knowledge
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has been published or known to the public before the patent filing date, then the
knowledge does not meet the novelty requirement.

First to file is a patent that protects the party who first registers, not the party who
first discovers. Thus, novelty becomes a mechanism for protection against invalid
patent claims on traditional knowledge (Mgbeoji, 2001; Yulia, 2021). If someone
tries to patent existing traditional knowledge, the claim may be rejected for not
meeting the novelty requirement. Prior art refers to any information that has been
publicly available before the patent filing date, including scientific publications,
previous patent documents, or even common practices that are already known in a
community. In the context of traditional knowledge, prior art can include documents
that record the use of the knowledge, such as literature, ancient manuscripts, or
ethnobotanical records. Using prior art, patent authorities can reject patent claims
that attempt to claim traditional knowledge as new inventions. Proper
documentation of traditional knowledge as prior art is key to proving that the
knowledge already existed. Therefore, this study seeks to analyze the role of novelty
and prior art in the first to file system to protect traditional knowledge from invalid
patent claims.

2. Research Method

This study uses a normative legal research method. That normative legal research is
an approach used to research the law by focusing on applicable legal norms (Negara,
2023). This method is often referred to as library research because its main sources
are legal materials, such as laws and regulations, doctrines, and other legal literature
(Van Der Burg, 2019). The goal is to analyze and understand existing legal norms,
identify legal concepts, and assess the consistency or harmonization of a regulation
with the applicable legal system (Zumbansen, 2012). In this context, namely,
analyzing the role of novelty and prior art in the first to file system to protect
traditional knowledge from invalid patent claims. The main data sources in
normative legal research are primary legal materials (laws and regulations, court
decisions), secondary legal materials (legal literature, journals, articles), and tertiary
legal materials (legal dictionaries, encyclopedias). One of them is to examine the
laws and regulations related to the research and compare the legal system of the
Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPs) with
Law Number 28 of 2014 concerning Copyright. And also the 2024 WIPO Diplomatic
Conference has agreed and adopted the "WIPO Treaty on Intellectual Property,
Genetic Resources and Associated Traditional Knowledge" or can be interpreted as a
"Landmark Treaty": Treaty for the Protection of Traditional Knowledge of
Indigenous Peoples. The author also takes a legislative approach by reviewing
applicable regulations related to the legal issues discussed. Reviewing relevant legal
concepts and legal theories. Analyzing relevant court decisions to understand the
application of the law. This normative legal research uses qualitative analysis
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techniques (Indriati et al., 2022). Researchers interpret and review legal norms,
compare, and draw conclusions from existing regulations and doctrines.

3. Results and Discussion

Traditional knowledge is included in the scope of intellectual works used to
refer to everything written or recorded that is the result of the thoughts,
theories, or creations of a person, organization, or nation (Aikenhead & Ogawa,
2007). Literature, works of art or science, performances, inventions, scientific
discoveries, designs, trademarks, names, and symbols, as well as confidential
information, all fall within the scope of traditional knowledge, discoveries,
inventions, and developments in the economic, scientific, literary, and artistic
domains that are built on established norms and are the result of human
intellectual efforts. The term “tradition-based ideas” is used to describe a body
of information, artifacts, and cultural expressions that have been passed down
from one generation to the next, usually associated with a particular
geographic area, and have evolved organically and in response to a dynamic
external context (Maydawati et al, 2023). Consequently, recognizing the
transmission and application of traditional knowledge is as important as
recognizing the discovery of the concept itself. When talking about traditional
knowledge, such as art, culture, and other types of local wisdom, Indonesia has
a lot of potential as an archipelagic country with various tribes, each of which
has its own unique traditions, arts, and culture. Its extraordinary potential is
an asset of the nation or country that must be maintained so that it continues
to develop and ultimately benefits the community.

In reality, most of the traditional wealth that was once owned by the people of
the archipelago has been lost or moved to other countries. For example,
tempeh, a traditional Indonesian food made from soybeans, is an original
Indonesian concept that has existed since the time of our ancestors.
Unfortunately, other nations with more advanced technology and high
awareness of intellectual property rights made tempeh an intellectual property
when it became famous even in other countries. Indeed, tempeh that is
patented in other countries is not the same as tempeh eaten in Indonesia; it is a
newer type. For example, the United States and Japan have patents on the
health benefits associated with tempeh. However, tempeh may be detrimental
to Indonesia in the long run because of the public's reluctance to recognize it as
a unique Indonesian product that deserves patent protection.

Indonesian society has a wealth of traditional wisdom, one of which is tempe
(tempeh, fermented soybean cake) (Surono, 2016). There are still many more
things created by the Indonesian people, such as traditional medicine, works of
art, and literary works, which are not protected by law. Regulations that do not
fully support the implementation of Intellectual Property Rights (IPR), low
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public awareness to register their works or ideas, lack of data documentation,
and characteristics of knowledge are just some of the reasons why the works
and products of the nation's children have not been accepted. Legal protection
in terms of recognition and appreciation of IPR. Historically, people have
worked together. On the other hand, indigenous peoples have a unique
perspective on traditional knowledge, which can be summarized as follows
Kurnilasari et al. (2018); Syahputra (2019); Irawan (2017): 1) It is the result of
practical thinking based on teachings and experiences passed down from
generation to generation; 2) It is knowledge from the village area; And 3) It is
closely related to the health, spirituality, culture, and language of the parent
community. This lifestyle develops from the need to maintain one's spiritual
identity; 4) Belief in one's own community is supported by the authority of
traditional wisdom. Based on this definition, we can say that traditional
knowledge is a type of information that is passed down through families and
communities. Traditional knowledge, however, covers a wide range of
disciplines, from visual arts to botany to architecture.

In the patent law regime, to be granted a patent, an invention must meet the
elements of novelty and inventive step. Traditional knowledge related to the
SDGs should be a discovery or invention that already existed before (prior art).
The WIPO diplomatic conference has agreed and adopted the "WIPO Treaty on
Intellectual Property, Genetic Resources and Associated Traditional
Knowledge" or can be interpreted as a "Landmark Treaty": the Treaty for the
Protection of Traditional Knowledge of Indigenous Peoples. Diplomatic
conferences are usually held based on decisions of the General Assembly of the
World Intellectual Property Organization. Diplomatic conferences are
governed by rules of procedure and customary international law. Diplomatic
conferences are the level of meeting of countries to adopt agreements and
their final actions.

»matic Conference on | | Delmiccotena
atic Resources and , y cResources
ciated Traditional y = oot o

Bhme= 0F . aud
Figure 1. Indonesia is present at the World Intellectual Property Organization (WIPO) in
Geneva, Switzerland on May 24, 2024.
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Source: Kementerian Luar Negeri Republik Indonesia (2024)

Regarding information related to indigenous peoples or local communities that provide
traditional knowledge. In cases where such information is unknown, the source from
which the knowledge was obtained must be disclosed (Article 3.2(a) and Article 3.2(b)).
States or parties to the Treaty are required to establish legal measures (in the form of
administrative sanctions) or appropriate policies to address failure to comply with
disclosure requirements (Article 5.1). However, an opportunity to correct disclosure
deficiencies must be given before sanctions or remedies are applied (Article 5.2). If
previously the search for prior art information was a database of patent offices and
patent systems around the world that had been indexed and could be accessed online,
then based on this Treaty, prior art related to SDGs and traditional knowledge should
also be easily accessible. It is expressly stated that this Treaty encourages parties to
establish an information system regarding genetic resources and traditional knowledge.
This system is expected to be accessible to patent offices to facilitate patent
examination, while still considering the protection of confidential information (Article
6.1 and Article 6.2).

Traditional knowledge is closely related to inventions and innovations from the use of
natural resources (Cullet et al., 2006). In conducting research, inventors of a technology
often use traditional knowledge as the basis for the invention to then be developed and
obtain patent protection rights. Article 26 of the Patent Law states that an invention
based on traditional knowledge or genetic resources must provide clear information
regarding the origin of the traditional knowledge. This does not meet the ideal
provisions stated in CBD Article 8 (j) which states that the protection of a country's
traditional knowledge can be implemented if the country has a special law that protects
its traditional knowledge. Protection that only confirms the granting of recognition of
the origin of an invention based on traditional knowledge and/or genetic resources is
not enough to cover the protection of traditional knowledge that is communal in nature
and is often not registered as individual or business entity ownership according to the
first to file principle as stipulated by the rules set by IPR protection relating to the
protection of industrial rights ownership. Without any efforts to protect traditional
knowledge through special laws, IPR regulations in Indonesia cannot prevent the
misuse of traditional knowledge based on genetic resources and harm the indigenous
communities that own the traditional knowledge (biopiracy) (Subagiyo et al., 2023).
Communities that own traditional knowledge have a different concept from the IPR
concept in protecting an invention as an industrial right. Compared to IPR protection
which is individualistic in nature, communities consider the use of their traditional
knowledge as a public domain. Communities that hold traditional knowledge consider
that the use of their traditional knowledge has a social function, so they have no
complaints about the origin and source of an invention based on their traditional
knowledge. This is very different from western societies that make their traditional
knowledge an asset that can be owned by only one person so that it can generate
economic value for them, while indigenous communities consider that the use of their
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knowledge can be owned by anyone. They assume that granting ownership rights to
traditional knowledge to others will provide rewards to their group in the future.

Since traditional knowledge is closely related to an invention and method practiced by
indigenous peoples in their cultural traditions, traditional knowledge is closely related
to the definition of "invention" as outlined in Article 1 of the Patent Law. In Article 3 of
the Patent Law, an invention that can be protected by the patent regime is an invention
that meets the criteria as an invention that contains elements of novelty, contains
inventive steps, and can be applied in industry. This still threatens traditional
knowledge that is vulnerable to privatization based on the IPR regime, especially
patents. Therefore, the existence of sui generis regulations as an effort to prevent invalid
patents and other forms of misappropriation of traditional knowledge is important. The
sui generis regulations that will be developed must clearly emphasize that inventions
and knowledge categorized as traditional knowledge are positioned as prior art or
knowledge that is considered to have existed for a long time (OseiTutu, 2011). With this
regulatory concept, sui generis regulations become a legal basis that can provide a
positive and defensive protection mechanism for traditional knowledge related to the
use of genetic resources. In addition, defensive protection measures for traditional
knowledge where the placement of traditional knowledge as prior art is used to thwart
or revoke a patent granted for an invention because the invention does not meet the
elements of novelty and has inventive steps (Webb, 2003). To use this step, comparative
documents are needed so that the authorities who can grant or prevent a patent for an
invention can first check whether the invention has elements owned by traditional
knowledge and genetic resources or not.

The placement of traditional knowledge as prior art can be linked to registration and
documentation efforts as policies that must also be developed in addition to the
formation of sui generis regulations. As an illustration, the presence of sui generis
regulations as rules that affirm the rights and obligations to access and use traditional
knowledge that meets the requirements to be considered prior art is vital as a policy
that follows up on the documentation and registration process of traditional knowledge
as prior art. Then, the affirmation of this must be followed up by documenting every
traditional knowledge owned by indigenous peoples. In the construction of claims, and
the most important things in a patent application are as follows: 1) Revealing the
boundaries of the scope of the invention; 2) Must be supported by a description; 3)
Must not be broader than the description; 4) Stated explicitly in language and terms
commonly used in descriptions in the field of technology; 5) Expressed clearly and
concisely; 6) Does not contain images and diagrams; 7) May contain tables, chemical or
mathematical formulas.
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Figure 2 Characteristics of Patents

Patents in the context of traditional knowledge have several characteristics that
distinguish them from patents in general. Traditional knowledge is often owned
collectively by a particular community or society (Ziker et al., 2016). Unlike modern
patents that are usually granted to individuals or companies, traditional knowledge is
recognized as the common property of the community that has developed it for
centuries. Traditional knowledge is usually passed down from generation to generation,
often through oral traditions, rituals, or long-standing practices. It covers a wide range
of areas, including traditional medicine, agriculture, arts, and crafts. Much traditional
knowledge relates to the use of natural resources, such as medicinal plants, agricultural
techniques, or natural materials for handicrafts. This knowledge is often very specific to
the local environment and resources available in the area.

Unlike modern patents that have a limited time of protection (usually 20 years),
traditional knowledge is timeless and has existed for thousands of years. Because of its
collective nature and centuries of existence, traditional knowledge often does not meet
modern patent criteria, such as novelty and inventiveness. Therefore, there are
challenges in protecting traditional knowledge using the conventional patent system.
Traditional knowledge encompasses not only specific technologies or practices, but is
also closely tied to the cultural, spiritual and social contexts of the communities that
hold it. As a result, it becomes an integral part of the identity and life of those
communities. Traditional knowledge is often vulnerable to exploitation by outsiders
who may patent components of the knowledge without permission or fair
compensation to the communities that hold it. These characteristics indicate that
traditional knowledge has unique and important value, requiring different protection
mechanisms than conventional patents to ensure sustainability and fairness for the
communities that hold it.
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Figure 3. Type of Claim

To protect traditional knowledge from unauthorized patent claims, it is important to
document and digitize it as prior art. An example of such an initiative is the Traditional
Knowledge Digital Library (TKDL) in India, which compiles and documents traditional
knowledge so that it can be accessed by patent authorities around the world (Poorna et
al., 2014; Ganesan, 2016). The “First to File” system favors the first to file a patent, so
without proper documentation, undocumented traditional knowledge can be more
vulnerable to patent claims by unauthorized parties. In this context, novelty and prior
art are two key instruments that can be used to prevent abuse of the patent system
against traditional knowledge. Novelty and prior art are two key instruments that are
very important in preventing abuse of the patent system, especially in the context of
protecting traditional knowledge.

Table 1. The Role of Novelty and Prior Art in Protecting Traditional Knowledge

Novelty Prior Art

1. Novelty is a fundamental 1. Prior art is any evidence that an

requirement for obtaining a
patent. If an invention is not
new, meaning it already
existed or is already known to
the public, then the invention
cannot be patented

In the case of traditional
knowledge, much of this
knowledge has existed and
been used for generations in a
particular community. Since
this knowledge is no longer

invention was known before the
patent filing date. This can be a
publication, historical record, or
other document that shows that
knowledge or technology existed
before.

2. In protecting traditional knowledge,

prior art is very important
because it can show that the
knowledge already existed and
was used before there was an
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considered new, novelty is not attempt to patent it.

met, so it cannot be patented

by others 3. Good documentation of traditional

knowledge as prior art ensures

3. A novelty test can reveal that that the patent authority has

the traditional knowledge sufficient evidence to reject invalid

existed before the patent patent claims.

application, so the patent

claim can be rejected.

There are also mechanisms for protecting Traditional Knowledge from invalid patent
claims; first, documentation and recognition. To be effective as a protection tool,
Traditional Knowledge needs to be thoroughly documented and recognized as prior art
(Cottier, 2004). For example, digital libraries such as the Traditional Knowledge Digital
Library (TKDL) in India have been successful examples of this effort. Second,
community involvement. Communities with traditional knowledge should be
encouraged to participate in documenting and protecting their knowledge, and
understand how the patent system works. By ensuring that Traditional Knowledge is
documented as prior art and by applying the principle of novelty, the patent system can
be used to protect Traditional Knowledge from invalid claims, prevent exploitation by
outsiders, and ensure that this cultural heritage remains protected.

4. Conclusion

The filing date of the claim in the application is not the same as the main
characteristics/features disclosed in the prior art. Prior art can invalidate the
novelty of an invention if the prior art explicitly contains all the essential features
of the invention claim. If there is one essential feature that is not disclosed in the
prior art, then the invention is considered new. Information used as prior art is
global, either written (patents, journals, magazines, etc.) or unwritten (exhibitions,
demonstrations or other means) that allow someone to do it. Information that has
been published (announced) can invalidate novelty. In the "first to file" patent
system, the concepts of "novelty” and "prior art" play an important role in
determining whether an invention is eligible for patenting. These two concepts are
also very relevant in protecting traditional knowledge from invalid patent claims. If
traditional knowledge already exists and has been known or used by a particular
community before the patent filing date, then that knowledge does not meet the
requirements for novelty. In other words, traditional knowledge cannot be
patented as a new invention because it is already part of existing knowledge. So it
can prevent other parties from claiming patents on existing traditional knowledge.
Prior art is used to assess whether an invention is truly new. In the context of
traditional knowledge, evidence that the knowledge or practice has existed and is
widely used by the community can be considered prior art. This means that if
traditional knowledge is already part of prior art, a patent claim on that knowledge
will be considered invalid because it does not meet the requirements of novelty. In
the First to File system, patent rights are granted to the first party to file a patent
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application, not the first party to create the invention. This emphasizes the
importance of filing a patent as soon as possible. In the context of protecting
against invalid patent claims on traditional knowledge, it is important for
communities or countries to document their traditional knowledge as prior art.
With adequate documentation, it can be shown that the knowledge existed before
any patent claims were filed by other parties. So it can protect traditional
knowledge from invalid patent claims. Overall, the concept of novelty and prior art
in the first to file system serves as a mechanism to ensure that traditional
knowledge that has existed for a long time cannot be patented by unauthorized
parties. With proper documentation and international recognition of prior art
based on traditional knowledge, invalid patent claims can be prevented.
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