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 Article Info   Abstract  

The purpose of this study is to examine the role of 

customary justice in Pancasila and the 1945 

Constitution. The normative legal technique was 

employed in the research, which included numerous 

primary and secondary data sources such as the 1945 

Constitution, regulations, legislation, court decisions, 

legal theories, and even scholarly opinions. The study's 

findings imply that Pancasila is necessary or coercive in 

nature. This means that anyone who is within the scope 

of the Unitary State of the Republic of Indonesia must 

respect Pancasila as a national outlook, including the 

State and the law itself. This means that the points of 

"Just and Civilized Humanity" and "social justice for all 

Indonesian people" which adhere to the principle of equal 

rights and justice must always be obeyed by all elements 

in the Republic of Indonesia. Pancasila is also a juridical- 

sociological basis, or in other words, it is the basis of 

norms and laws that live in society, and thus Pancasila 

has fulfilled the principles and basic values according to 

the development and needs of society and the State. 
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I. Introduction 
One thing that is a special characteristic of Civil Courts in Indonesia is that even 
though in land disputes that have been submitted to general courts that are 
subject to regulations regarding property in general (Burns, 1981), in the panel 
of judges resolving the disputes being tried, the panel of judges will always pay 
attention to customary law that lives in the community, and will decide the case 
while still paying attention to customary law (Galanter, 1981). According to 
Kumurur & Kansil. (2022), states "law is a regulation that is mandatory, which 
determines human behavior in the community environment made by authorized 
official bodies, violations of which regulations result in action being taken, namely 
with certain penalties" 

Customary Law can be said to be the civil law of Indonesian society (Buxbaum, 
1968; Gauri, 2010; Joesoef, 2020). Customary justice has long historical roots in 
the life of Indonesian society (Lev, 2000; Henley, 2004; Azwar et al., 2019). As a 
traditional justice system, customary justice was born from the needs of 
indigenous people to resolve conflicts peacefully based on local norms, values, 
and customs passed down from generation to generation (Westra, 2012; Sheleff, 
2013). In the context of Indonesia's diversity, customary justice is one 
manifestation of local wisdom that plays an important role in maintaining social 
harmony in various regions (Ufie et al., 2022; Sobaya et al., 2023; Gede Agung et 
al., 2024). However, the position of customary justice in the Indonesian legal 
system is often debated, especially when faced with a formal justice system based 
on positive law. 

Pancasila and the 1945 Constitution, as the foundation of the state and the 
constitution of Indonesia, allow for the recognition and protection of customary 
law, as stated in Article 18B paragraph (2) of the 1945 Constitution, which 
stipulates that "The state recognizes and respects customary law community 
units and their traditional rights as long as they are still alive and in accordance 
with the development of society and the principles of the Unitary State of the 
Republic of Indonesia." (Asfia et al., 2024). 

However, the implementation of recognition of customary courts is often 
marked by various challenges, such as jurisdictional conflicts between customary 
law and national law, overlapping regulations, and differences in interpretation 
of the principles of justice. On the other hand, modernization and globalization 
have also brought significant changes to customary values, raising concerns about 
the erosion of local cultural identity (Stevenson, 1997; Turner, 2001; Chiu et al., 
2011). 

This study tries to delve deeper into the position of customary courts within 
the framework of Pancasila and the 1945 Constitution. By examining the aspects 
of legality, legitimacy, and its contribution to strengthening the national legal 
system, this study is expected to provide a comprehensive understanding of how 
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customary courts can continue to be relevant and function amidst the dynamics 
of modern law. This is important, not only to maintain the nation's cultural 
identity, but also to create an inclusive and just legal system for all Indonesian 
people. 

2. Research Method 

 
This study employs the normative legal research method, which focuses on the 

study of applicable legal norms, including those found in laws and regulations, 
doctrines, and court decisions (Van Hoecke & Warrington, 1998; Hutchinson & 
Duncan, 2012; Budianto, 2022). In the context of this research, the normative 
method is used to analyze the position of customary justice within the framework 
of Pancasila and the 1945 Constitution. This study analyzes various relevant laws 
and regulations, such as Article 18B paragraph (2) of the 1945 Constitution, Law 
No. 6 of 2014 concerning Villages, and various regional regulations governing 
customary justice. 

In addition, a conceptual approach is also used to understand the concept of 
customary justice, its position in the national legal system, and how Pancasila 
becomes a philosophical foundation to accommodate the existence of customary 
justice (Ismantara, 2023; Setyawan, 2023). Then, to strengthen the historical 
basis, a historical approach is used to trace the history and development of 
customary justice in the lives of Indonesian society, as well as how it evolved to 
become part of the modern legal system. Finally, in an effort to explore the values 
of Pancasila that underlie the recognition of customary justice, such as the 
principles of social justice, just and civilized humanity, and the unity of Indonesia, 
a philosophical approach is used (Fathoni & Vasalo, 2023). 

In normative legal research, data sources consist of the following: Primary 
Legal sources consist of the Constitution (UUD 1945), laws, government 
regulations, and regional regulations that regulate the existence of customary 
justice. Then the Secondary Legal sources, namely, Books, journals, scientific 
articles, and opinions of legal experts that discuss customary justice and its 
relevance to Pancasila and the 1945 UUD. And finally, Tertiary Legal sources such 
as Encyclopedias, legal dictionaries, and other documents that support the 
understanding of related basic concepts. 

The data collection technique is carried out through document studies 
(library research), namely the collection of legal materials from various sources 
such as legal archives, libraries, and regulatory documents (du Plessis & du Toit, 
2006; Lopatin, 2006). This aims to understand the legal norms that regulate 
customary justice and analyze their relationship to the state philosophy of 
Pancasila. 

Furthermore, examining the suitability and consistency between higher 
regulations (the 1945 Constitution) and lower regulations (laws and regional 
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regulations). And finally, drawing conclusions based on the results of the 
normative analysis to determine how customary courts can contribute to 
strengthening the national legal system without conflicting with the values of 
Pancasila. By using this normative legal method, the study is expected to be able 
to provide a comprehensive study related to the position of customary courts 
within the framework of Pancasila and the 1945 Constitution. This also 
emphasizes the importance of customary courts in maintaining justice, social 
harmony, and legal diversity in Indonesia. 

 

3. Results and Discussion 

In the laws and regulations in Indonesia, customary rights and customary justice are 
recognized, respected and protected, meaning that the existence of customary 
justice and customary rights are recognized and protected from all disturbing 
actions by anyone (Bedner & Huis, 2008; Zurnetti & Muliati, 2022). In Pancasila, 
there is actually a principle of equality and protection for all citizens of Indonesia 
(Iskandar, 2016). As the philosophical basis of the State, Pancasila has an imperative 
or coercive nature. This means that anyone who is within the scope of the Unitary 
State of the Republic of Indonesia must respect Pancasila as a national outlook, 
including the State and the law itself. This means that the points of "Just and Civilized 
Humanity" and "social justice for all Indonesian people" which adhere to the 
principle of equal rights and justice must always be obeyed by all elements in the 
Republic of Indonesia (Nugroho, 2022). 

Pancasila is also a juridical-sociological basis, or in other words, it is the basis of 
norms and laws that live in society (Pasamai & Aswari, 2023), and thus Pancasila 
has fulfilled the principles and basic values according to the development and needs 
of society and the State. Therefore, the Pancasila points that regulate equal rights 
and justice also apply to Indigenous communities, and must also be perceived 
through philosophical, legal and sociological perspectives (Siregar, 2024). 
Indigenous communities according to Merlan (2009) are a group of citizens who 
have genealogically the same ancestors, live in a place, have the same life goals 
within the framework of values and norms, still apply a binding Customary system, 
are led by a Customary chief, coordinate the administration of power and the 
existence of dispute resolution institutions in their communities. 

Indigenous communities are also philosophically recognized and considered 
equal as citizens and at the same time independent communities based on historical 
and cultural existence. The legal answer for this subject is found in the second 
amendment to the 1945 Constitution (second amendment), which contains two 
paragraphs that recognize and respect the rights of Indigenous legal communities, 
specifically Article 18 B paragraph (2) and Article 28 I paragraph (3). Article 18 of 
the 1945 constitution, which originally only consisted of one paragraph, was 
changed to 7 paragraphs plus Article 18 A consisting of two paragraphs and Article 
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18 B also consisting of two paragraphs. Article 18 B paragraph (2) of the 1945 
Constitution (Riqiey & Huda, 2024), for example, contains provisions on the 
recognition and respect of customary rights which read as follows: " 

The State recognizes and respects customary law community units along with 
their traditional rights as long as they are still alive and in accordance with the 
development of society and the principles of the Unitary State of the Republic 
of Indonesia, which are regulated by law." 

The word "respect" in Article 18 of the 1945 Constitution is less clear. According 
to the Great Dictionary of the Indonesian Language, the meaning of respect includes: 
recognizing and obeying (regarding rules, agreements): we will agree and the 
agreements we have made. Based on the word respect, the Republic of Indonesia 
must respect (meaning recognizing and obeying), the existence of customary law 
communities and their customary government, and customary rights to land owned 
by customary law communities (customary rights) and individual rights to land 
regulated in customary land law. Article 28, which originally also only consisted of 
one paragraph, has changed to Article 28 A to Article 28 paragraph (1). Article 28 
paragraph (1) consists of (5) paragraphs, paragraph (3) contains provisions on 
recognition and respect for customary rights as follows: "Cultural identity and the 
rights of traditional communities are respected in line with the development of the 
times and civilization". The rights of traditional communities include customary 
rights. Based on Article 18 B paragraph (2) and Article 28 I paragraph (3) of the 
1945 Constitution (Eddyono, 2017). Customary rights are the collective rights of 
indigenous peoples over certain areas that include land, water, and natural 
resources. This right is recognized as part of the traditional rights protected by 
Article 18B paragraph (2) and Article 28I paragraph (3). What is often forgotten is 
that the relationship between indigenous peoples and the environment is not only 
physical, but also spiritual and cultural, so they have a responsibility to preserve 
nature. 

Constitutionally, indigenous peoples receive recognition. However, at the 
implementation level, there are still various obstacles such as agrarian conflicts, 
criminalization of indigenous peoples, and weak law enforcement. Infrastructure 
development and exploitation of natural resources often sacrifice customary rights. 
For example, the case of the development of national strategic projects (PSN) which 
did not involve indigenous communities in the consultation process. Recognition of 
customary rights not only protects indigenous communities but also supports 
environmental sustainability. Customary law often includes ecological principles 
that are relevant to nature conservation. 

Recognition and protection of indigenous peoples' rights, especially customary 
rights, are important elements in realizing social justice and environmental 
sustainability. Although Article 18B paragraph (2) and Article 28I paragraph (3) of 
the 1945 Constitution provide a strong constitutional foundation, implementation 
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in the field requires clearer regulations, consistent law enforcement, and greater 
respect for indigenous communities. Therefore, synergy between indigenous 
communities, the government, and other stakeholders is the main key to ensuring 
that these rights are effectively protected. 

Customary justice is constitutionally legitimate, as stated in Article 18B 
paragraph (2) of the 1945 Constitution, which provides that the state recognizes and 
protects customary law communities and traditional rights. Several laws 
incorporate customary justice, including: 1) Law No. 6 of 2014 on Villages, which 
recognizes customary law communities as part of village government (Antlöv et al., 
2016); 2) Law No. 48 of 2009 on Judicial Power, which stipulates that formal courts 
must pay attention to customary law in the law enforcement process (Hidayat et al., 
2018). Customary justice is a manifestation of the implementation of Pancasila 
values, especially: 1) The Third Principle (Unity of Indonesia): Customary justice 
contributes to maintaining social harmony through a consensus-based dispute 
resolution mechanism; 2) The Second Principle (Just and Civilized Humanity): 
Customary dispute resolution is oriented towards restorative justice, which 
prioritizes the restoration of social relations rather than punishment alone; 3) The 
Fifth Principle (Social Justice for All Indonesians): Customary justice provides access 
to justice for people in remote areas who have difficulty reaching the formal justice 
system. 

In the era of modernization, customary justice remains relevant as a means of 
resolving disputes that is fast, efficient, and rooted in local values. However, the 
main challenge is the harmonization between customary law and national law, 
which often results in overlapping or conflicting jurisdictions. Recognition of 
customary justice shows that the Indonesian legal system is not only based on 
positive law, but also accommodates the diversity of local norms and values. This 
recognition is in line with the values of Pancasila which uphold legal and cultural 
pluralism. 

Article 18B paragraph (2) of the 1945 Constitution serves as the constitutional 
foundation for customary justice (Jusdin, 2019), which provides space for 
indigenous peoples to maintain their traditional justice system. However, this 
recognition is conditional, namely that customary law must remain relevant, 
develop according to the needs of the times, and not conflict with national legal 
principles. 

Socially, customary justice is an important mechanism in resolving local conflicts 
with an approach based on cultural wisdom (Eko & Putranto, 2021). Dispute 
resolution through customary justice is often more acceptable to local communities 
because of its participatory, informal nature, and orientation towards restoring 
relationships. From a philosophical perspective, customary justice reflects the noble 
values of Pancasila, especially in terms of social justice. In customary justice, conflict 
resolution not only considers the perpetrators and victims, but also the impact on 
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the community. This is different from the positive legal approach which tends to be 
more formal and repressive. 

Despite its many advantages, the integration of customary justice into the 
national legal system faces several challenges: 1) Jurisdictional Conflict. Customary 
justice often clashes with formal justice in handling certain cases, such as agrarian 
disputes or criminal cases; 2) Consistency of Recognition. Not all regions have the 
same policies in recognizing and empowering customary justice, so there are 
disparities in implementation in various regions; 3) Modernization and 
Globalization. Rapid social change often erodes customary values that are the basis 
of customary justice, thus potentially weakening its existence. Customary justice is 
an integral part of the Indonesian legal system which has a strong position in 
Pancasila and the 1945 Constitution. However, in order for customary justice to 
continue to be relevant and contribute to the national legal system, it is necessary to 
harmonize regulations, empower indigenous communities, and strengthen 
recognition of its existence. Through these steps, customary justice will not only 
become a symbol of legal diversity, but also a real solution in creating justice and 
social harmony in Indonesia. Customary law has long been established and applied 
even before the existence of modern states and laws. Society and customary law are 
the foundation of a system that has been running for hundreds of years. Changes in 
the world system such as the concept of a modern state in the early 20th century in 
Asian and African countries have raised a discourse of doubt in indigenous 
communities that are considered backward and far from the category of modern life. 

Is this the influence of Capitalism as conveyed by Antonio Gramsci regarding 
cultural hegemony. Therefore, this needs to be studied further with the approach 
and analysis of Antoni Gramsci's cultural hegemony theory. 

 

4. Conclusion 
Indigenous Peoples are also philosophically recognized and considered equal as 
citizens and at the same time independent communities based on historical and 
cultural existence. Customary justice is one of the important elements of the legal 
system in Indonesia, which reflects the cultural diversity and local wisdom of 
indigenous peoples. As part of the national identity, customary justice has a 
significant position within the framework of Pancasila and the 1945 Constitution. 
Pancasila, as the foundation of the state and the nation's outlook on life, provides a 
philosophical basis for the recognition of customary justice. The values of Pancasila, 
such as social justice (Fifth Principle), just and civilized humanity (Second Principle), 
and Indonesian unity (Third Principle), encourage respect for the existence of 
customary justice as a means of resolving disputes in society. Customary justice 
reflects the application of justice values based on consensus and social harmony, 
which are consistent with the great objectives of Pancasila. This shows that 
customary justice has constitutional legitimacy as part of the national legal system. 

Customary justice plays a role in strengthening the national legal system by 
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providing a dispute resolution mechanism based on local values and cultural 
wisdom. This role is especially important in areas that are far from access to the 
formal justice system. In addition, customary justice also supports the creation of 
inclusivity and diversity in the application of law in Indonesia, so that national law 
becomes more responsive to the needs of customary communities. 

In the era of modernization and globalization, customary justice remains relevant 
as part of a legal solution based on a cultural approach. By following the values of 
Pancasila and the 1945 Constitution, customary justice can contribute to the 
development of fair, inclusive law rooted in the identity of the Indonesian nation. 
Thus, the place of customary justice in Pancasila and the 1945 Constitution not only 
shows appreciation of Indonesia's legal variety, but also shows the state's 
commitment to maintaining social harmony, justice, and the nation's cultural 
identity. Customary justice, with all its potential, must continue to be empowered 
and protected so that it remains an integral part of the Indonesian legal system that 
is just and has personality. 
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