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Indonesia's mineral and coal licensing regime is caught
between the need for economic growth and the need to
protect the environment. The purpose of this normative legal
research is to examine the regulatory architecture in the
mineral and coal mining industry from the perspective of
Pancasila as the basis of state philosophy, with particular
emphasis on the principles of environmental preservation
and the precepts of social justice. This article evaluates the
consistency, coherence, and adequacy of the licensing regime
in ensuring ecological sustainability and resource
distribution using a doctrinal approach based on normative
juridical analysis of legislation, the constitution, and
Pancasila-based legal theory. The results show that the
prevailing legal framework is unbalanced. Current
regulations focus more on administrative efficiency and
investment attractiveness, but do not adequately internalize
the intergenerational  environmental  responsibilities
established by the 1945 Constitution and environmental
regulations. This article proposes urgent legal reform
towards an integrative paradigm that brings together legal
certainty,  distributive  justice, and  environmental
sustainability based on the third and fifth precepts of
Pancasila. To create a balanced legal design, sustainable
development principles such as precaution, ecological
integrity, and participatory governance are used as
standards. The study found that the mining licensing regime
should be adapted to a legal theory based on Pancasila and
sustainability principles. This is an important step towards
equitable and sustainable natural resource governance in
Indonesia. The results provide an important reference for
academics, environmental stakeholders and policy makers.
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I. Introduction

The goal of the state is to achieve general welfare. However, in achieving this goal, it
must be based on the law. The 1945 Constitution of the Republic of Indonesia is the
written basic law that forms the basis for the administration of government and also
serves as the foundation for development and protection of the Indonesian
environment. The objectives of the Indonesian state are outlined in the fourth
paragraph of the 1945 Constitution of the Republic of Indonesia, which states: “To
protect all Indonesian people and the entire Indonesian archipelago, to promote the
general welfare, to enlighten the life of the nation, and to participate in maintaining
world order based on freedom.”

The state has four main components: territory, people, government, and sovereignty.
In the administration of the state, the government and the people are on equal footing.
Economic growth, social justice, and environmental protection are integrated into a
unified whole in the policies and implementation of the management of mineral and
coal resources. Mineral and coal resources contained within Indonesia's mining legal
jurisdiction, as a gift from the Almighty God, play a crucial role in meeting the basic
needs of the people. Therefore, the management of mineral and coal mining must be
controlled by the state to provide tangible added value to the national economy in the
effort to achieve prosperity and equitable welfare for the people. Mining activities for
minerals and coal play an important role in sustainable national economic growth.
For this reason, mining management must be carried out wisely and prudently to
ensure balance and sustainability.

The state, as the holder of the right to control, grants authority to the government to
manage natural resources through the issuance of permits, licenses, and concessions.
Authority over natural resources, minerals, and coal is outlined in Law No. 4 of 2009
and its amendment, Law No. 3 of 2020, which are entirely under the authority of the
central government. Government Regulation No. 25/2021 regulates operational
aspects such as royalties, digitalization of permits, priority WIUPK, and governance.
Presidential Regulation No. 55/2022, as part of the implementation of Law No.
3/2020, and Government Regulation No. 25/2024 (amending Government
Regulation No. 96/2021), provide limited delegation authority to provinces for non-
coal and non-metal commodities. Legally, this regulation ensures central control
while providing administrative flexibility based on delegation.

Mineral and coal mining within the jurisdiction of Indonesia is a non-renewable
natural resource that plays a very important role in meeting the needs of many
people. Therefore, it is controlled by the state to achieve prosperity for the
community. Mineral and coal mining businesses are activities that play an important
role in providing real added value to national economic growth and sustainable
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regional development.

This indicates that the mining sector plays an important role in national economic
growth and development. The mining sector also provides an economic multiplier
effect as a source of income for underdeveloped regions. Mining operations also
increase foreign exchange and local revenue. Mining areas also contribute to national
and regional development.

From a constitutional perspective, the state's involvement in the management of
mineral resources takes three forms: regulation, management, and supervision. The
regulatory aspect is an absolute right of the state that cannot be delegated to the
private sector and is the most important aspect for the state to play among the others.
The challenges faced in mineral and coal mining include the influence of globalization,
which promotes democratization, regional autonomy, human rights, environmental
protection, technological and information development, intellectual property rights,
and demands for increased private sector and community involvement. Therefore,
new legislation in the field of mining and minerals must be formulated to re-regulate
the management and operation of mineral and coal mining activities.

The provinces that contribute to state revenue from mining are Aceh, Riau, South
Sumatra, East Kalimantan, Sulawesi, and Papua. However, these provinces also often
experience separatist movements and cases of unrest due to the implications of laws
and regulations that are considered to not provide justice and legal certainty. The

Mineral and Coal Law contains the following main points:

1. Minerals and coal, as non-renewable resources, are controlled by the government
and local governments, together with business actors, for their development and
utilization.

2. The government provides opportunities for Indonesian business entities,
individual cooperatives, and local communities to engage in mineral and coal
mining based on permits, in line with regional autonomy, issued by the
government and/or local governments according to their respective authorities.

3. In the context of decentralization and regional autonomy, the management of
mineral and coal mining is carried out based on the principles of externalization,
accountability, and efficiency, involving the government and local governments.

4. Mining operations must provide economic benefits and maximize the welfare of the
Indonesian people.

5. Mining operations must accelerate regional development and encourage economic
activities among small and medium-sized businesses and entrepreneurs, as well
as encourage the growth of mining support industries.

6. In order to achieve sustainable development, mining operations must be carried
out with consideration for environmental principles, transparency, and
community participation.

In Indonesia, the management of natural resources, particularly minerals and coal
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(minerba), presents a legal and policy dilemma between the economic interests of the
state and the obligation to preserve the environment. With the enactment of Law No.
3 of 2020 amending Law No. 4 of 2009 on Mineral and Coal Mining, and further
strengthened by Law No. 11 of 2020 on Job Creation, there is significant room for
investment and exploitation in the mining industry. However, the growth of the
mining sector is often not balanced with environmental protection and the rights of
local communities, especially in areas rich in resources but socially and ecologically
vulnerable. This situation raises fundamental questions about the legal balance in the
implementation of mining permits. To what extent can the law balance environmental
conservation and resource exploitation? In many cases, the law often gets stuck in an
economic paradigm and loses focus on the fundamental values of the nation contained
in Pancasila, particularly the second principle (humanity), the fifth principle (social
justice), and the principle of ecological justice.

The principle of precaution (the precautionary principle) and intergenerational
responsibility in sustainable development are lost due to the bureaucracy's focus on
issuing permits through the Online Single Submission (0SS) system and a dominant
administrative approach. This indicates a discrepancy between formal legal rules and
the fundamental principles of Pancasila, which serves as the ideology and foundation
of all legal sources in Indonesia. Normatively, Law No. 3 of 2020 on Mineral and Coal
Mining is committed to legal stability and sustainability. However, in reality, the
mining permit system tends to cause overexploitation, environmental damage, and
social conflicts, especially in vulnerable ecosystems. There is no legal framework that
truly guarantees a balance between economic progress and environmental
sustainability. Current regulations emphasize administration and investment but fail
to incorporate principles of environmental precaution, intergenerational justice, and
the involvement of indigenous or local communities affected by mining activities.
Overlapping permits, environmental damage, and the marginalization of
communities' ecological rights are the result of this imbalance.

Permits are regulatory or controlling norms for communities so that when they carry
out certain activities, including mineral and coal mining, they must comply with
applicable regulations. The aim is to ensure that they do not deviate from and comply
with the established regulations. Permits give rise to rights and obligations and are
therefore constitutive in nature. A person has the right to carry out certain activities
and has certain obligations. The issue of mining permits issued by local governments
is inseparable from the perspective of viewing nature as a commodity. In the name of
development that pursues economic growth targets and for the sake of increasing
state revenue and foreign exchange, the utilization of natural resources is carried out
without considering the principles of justice, democracy, and the sustainable function
of natural resources. The implications arising from practices of natural resource
utilization that prioritize economic growth without considering ecological balance
and the social and cultural values of local communities inevitably lead to significant
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social and cultural implications.

The implications of mining operations in Indonesia are also widely debated by
various groups, such as:

1. Damage to areas surrounding mines

2. Pollution of the sea

3. The spread of disease among communities living in mining areas

4. Conflicts between communities surrounding mines

Based on this, the mining permit regime for minerals and coal in Indonesia faces
significant challenges in balancing the benefits of economic development with
environmental protection. The protection of ecosystems and the rights of affected
communities appear to be overlooked amid the government's push to increase
investment and revenue through the mining sector. Due to this imbalance, the
formulation and implementation of laws have not fully integrated sustainability
principles in both normative and practical terms. Policies and legal regulations have
failed to bridge economic and ecological benefits, which form the basis of this
research. In reality, investment certainty is prioritized over sustainability guarantees.
Overlapping permits, systemic environmental damage, and the absence of
mechanisms for local community participation highlight this issue. This indicates that
ecological justice has not been incorporated into the national mining legal framework.
As the ideological and philosophical foundation of the state, Pancasila should be the
primary reference in establishing fair and sustainable legal standards. However, the
principles of Pancasila in the permitting regime are often merely symbolic and have
not led to the systematic implementation of policies balancing economic growth and
environmental protection. As a result, this study explores various ways to revitalize
the principles of Pancasila in the legal framework for mineral and coal licensing with
the aim of creating a more equitable, inclusive, and sustainable legal balance.

This study fills a gap in the legal literature, which has so far focused more on
technocratic and sectoral approaches, by using a normative approach and other
supporting legal materials as comparisons. The normative testing of relevant laws
and the reinterpretation of the principles of legality, social justice, and sustainability
based on Pancasila values are the main focus. Therefore, the main objective is to offer
a normative reconstruction of the mineral and coal licensing regime in Indonesia to
make it more sustainable, fair, and inclusive. This is important to ensure legal
certainty and ensure that the law functions as a tool to protect the environment and
future generations. In an effort to balance the economic and ecological aspects of
Indonesian mining law, this is done by revising the principles of Pancasila in the
context of environmental and natural resource law. This fills the theoretical and
normative gaps in efforts to balance the economic and ecological aspects of
Indonesian mining law. This is done by revising the principles of Pancasila in the
context of environmental and natural resource law.
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2. Research Method

This study uses a normative legal approach, focusing on the analysis of regulations
and legal principles related to mineral and coal licensing. The aim is to find a
normative basis based on the principles of Pancasila and to investigate the imbalance
between economic interests and environmental sustainability. The legislative method
is used to evaluate inconsistencies and incompatibilities between laws such as Law
No. 3/2020 on Minerals and Coal and Law No. 11/2020 on Job Creation. This method
is crucial for evaluating legal inconsistencies that impact environmental management.
To study concepts such as “legal balance” and “sustainability,” as well as the position
of Pancasila as a foundational norm integrating social and ecological justice aspects
into licensing law, a conceptual approach is employed. In mining law, moral aspects
and values are emphasized, along with the principle of intergenerational
responsibility, with a philosophical approach complementing the analysis. Sources
and Methods of Legal Material Analysis: 1945 Constitution, Mining Law, Job Creation
Law, and other related regulations. Scientific literature, journals, and academic
documents serve as secondary legal materials. Criteria for selecting legal materials
depend on their relevance, timeliness, and direct connection to environmental
sustainability principles. The analysis is conducted in a descriptive and evaluative
manner. This involves interpreting current standards, identifying legal
inconsistencies, and making arguments based on Pancasila values.

3. Results and Discussion

Regulations on Mineral and Coal Mining Business Licenses Based on
Environmental Sustainability

Every country has goals for its people. For the Indonesian people, these goals are listed
in the Preamble to the 1945 Constitution, in the fourth paragraph, namely: (1) to
protect the entire nation and all of Indonesia; (2) to promote general welfare; (3) to
educate the nation; and (4) to participate in establishing world order based on
freedom, eternal peace, and social justice.

The guarantee of the fulfillment of the right to a good and healthy environment for
everyone has been enshrined in Article 9 of Law Number 39 of 1999 concerning
human rights, which states that:

a. Everyone has the right to live, maintain their life, and improve their standard of
living.

b. Every person has the right to live in peace, safety, harmony, happiness, and
prosperity, both physically and mentally.

c. Every person has the right to a good and healthy environment.

The principle of balance is the implementation of the principles of good faith, honest
transactions, and justice. Balance in law is based on the reality of great disparities in
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society. Therefore, a regulatory system is needed to protect those who are in a
disadvantaged position. The principle of balance is in line with the national objectives,
namely (1) to protect the entire Indonesian nation, and (2) to promote general welfare
based on Pancasila. According to Barda Nawawi Arief, there are two key words in the
national objectives, namely “protection of society” and “welfare of society.” These two
key words are synonymous with the terms known in literature/academia as “social
defense” and “social welfare.” The presence of these two key words also reflects the
principle of balance in the national development objectives.

A healthy environment is a necessity for all living beings. A healthy environment
reflects the level of public concern in environmental management and the protection
of environmental sustainability in efforts to create a healthy, harmonious, and
prosperous life. Even in the 1945 Constitution of the Republic of Indonesia, Article
28H paragraph (1) states that: “Every person has the right to live in prosperity, both
physically and spiritually, to have a place to live, and to obtain a good and healthy
living environment, as well as the right to receive health services.” Based on this
provision, it can be interpreted that the need for a healthy environment is a
fundamental right of every person.

Generally, the environment is defined as all objects, conditions, states, and influences
within the space we occupy, which affect living things, including human life. The
boundaries of the environment, as defined here, can be very broad, but for practical
purposes, its scope is limited to factors that can be influenced by humans, such as
natural factors, political factors, economic factors, social factors, and others.

The “environment” refers to the physical or material environment, encompassing all
physical and material elements and factors found in nature. The environment is a
resource for human life, providing benefits and playing a crucial role in health,
economy, and society. The environment is a resource whose existence is
fundamentally necessary. Human life cannot exist without the environment. Human
existence is highly dependent on the environment.

Environmental sustainability is the ability to maintain the quality assessed in the
physical environment. Other literature defines environmental sustainability as
related to decision-making and action-taking focused on protecting nature, with a
particular emphasis on preserving the environment's ability to support human life.
Sustainability requires that human activities only use natural resources at a rate at
which they can be naturally replenished. The concept of sustainable development is
related to the concept of carrying capacity. Therefore, in relation to environmental
sustainability, programs are focused on activities to:

e prevent threats and increasing damage impacts

e protect the environment from threats and damage, and

e repair damage that has already occurred

The following is the latest data supporting the argument about illegal mining cases
and the consequences of environmental degradation in Indonesia: Review of State and
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Environmental Losses in Bangka: An AP investigation into five illegal tin mining
companies revealed state losses of around Rp 29 trillion and environmental damage
of Rp 271 trillion, or US$17 billion. (reddit.com), (news.detik.com)(en.wikipedia.org).
National losses According to Statista research, losses due to illegal mining increased
from Rp 1.6 trillion in 2019 to Rp 3.5 trillion in 2022, (statista.com); Achievements in
Burned and Damaged Land, Deforestation, and Ecosystem Damage: WALHI (2023)
recorded approximately 240,000 hectares of mangroves and over 5,000 hectares of
coral reefs degraded due to tin mining in Bangka-Belitung, and over 12,000
abandoned mining pits across 15,000 hectares of land. (en.wikipedia.org); Accidents
and Social Impacts Illegal gold mine landslide: September 2024: West Sumatra: 12-
15 people killed, dozens missing (apnews.com), July 2024: Bone Bolango in Gorontalo
caused at least 27 deaths and 48 people missing (en.wikipedia.org). Economic Losses
and Ecosystem Damage: The data above shows that illegal mining not only causes
worker deaths and environmental damage but also results in financial losses for the
state amounting to tens to hundreds of trillions of rupiah.

Real Threats to Health and Safety: Incidents involving chronic health risks from
chemical toxins like mercury have claimed dozens of lives. Social Conflict and
Economic Inequality: Land damage and conflicts reflect the imbalance between
economic exploitation, community rights, and the environment. Policy Paradox:
Despite the state's efforts to implement IPR/WPR, implementation and enforcement
remain far from target, as evidenced by thousands of illegal sites and high accident
rates. This strengthens the argument that the current mining licensing regime does
not balance environmental rights, community rights, and the state's right to manage
resources, even though it is regulated in accordance with the principles of Pancasila
and the 1945 Constitution.

Normatively, the management and utilization of the environment and natural
resources must take into account environmental balance and the sustainability of
their functions and capabilities. The concept of legal balance, also known as “legal
equilibrium,” emphasizes the importance of creating and enforcing laws to balance
economic development interests and environmental protection. In natural resource
law, legal balance encompasses not only the alighment between policies and
standards but also the integration of state rights, social responsibility, and ecological
sustainability (Bosselmann, 2010).

This is based on criticism of the sectoral legal approach, which views environmental
law and economic law as separate from one another, despite their interconnectedness
in the mining regulatory process (Atapattu, 2006). Legal justice depends on three
main pillars: intergenerational justice, the precautionary principle, and substantive
sustainability, not just procedural sustainability.

The utilization and management of the environment and its natural resources are not
only intended for enjoyment in the present but must also consider the lives of future
generations. Therefore, in the management and utilization of the environment and its
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natural resources, it is only natural to take preventive and controlling actions against
the negative impacts of development through the active participation of stakeholders
in development, such as community members, investors, and the government. Based
on the principle of autonomy, where regions have the authority to regulate and
manage their own affairs, in carrying out the function of creating social welfare and
improving the quality of life of the community, local governments have duties and
responsibilities in implementing the mandate of the 1945 Constitution. Local
governments play a very strategic role in preserving the environment and controlling
the utilization of natural resources.

Application of the principle of balance in the regulation of mineral and coal mining
permits Based on Pancasila

Indonesia's main mining sector regulation, Law No. 3 of 2020, increases the state's
authority to exploit natural resources. However, it tends to focus on economic and
investment aspects, with terms such as “business certainty” and “ease of licensing”
taking precedence over the rights of local communities and environmental protection.
Based on this reasoning, a benchmark has been established for the principle of balance
in mining and coal business permits in relation to the values contained in the 1945
Constitution, particularly Law No. 3 of 2020, which is managed based on the principle
of equitable balance; priority for national interests; participatory, transparent, and
accountable; sustainable and environmentally conscious. The purpose of this Law is
to improve the mineral and coal management system, with a particular emphasis on:
Improving mining governance: Permitting, supervision, and environmental
management are added.

National interests: Ensuring that mineral and coal management benefits the state and
the nation. Environmental awareness: Emphasizing the importance of
environmentally friendly and sustainable mineral and coal management. Legal
certainty and investment ease: Providing legal certainty for businesses and creating a
favorable investment climate.

Herlien Budiono points out that the principle of balance is, on one hand, limited by
will, which is influenced by considerations or favorable circumstances. On the other
hand, the principle of balance is limited by belief in the manifestation of desired
results. Using Pancasila as a standard, Indonesia's mining licensing law reform must
integrate economic benefits with environmental benefits. While the principle of
humanity demands the protection of local community rights, the principle of social
justice demands a fair distribution of mining profits. The theory of legal balance, which
demands harmony between humans, law, and nature, aligns with this idea. The
following principles can be used to apply this paradigm: Intergenerational justice,
ensuring that resources are not depleted for short-term purposes. The right of
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communities to a healthy environment has been incorporated into the permitting
process and environmental impact assessment (EIA) evaluation. Meaningful
participation in decision-making processes.

Permitting is a form of regulatory function and control exercised by the government
over activities carried out by the community. It takes the form of registration,
recommendations, certification, quota determination, and permits to conduct a
business, which an organization or individual must usually possess or obtain before
carrying out an activity or action. There are two ways to concretize the principles
contained in Pancasila into law:

making the Mining Law and its implementing regulations based on the principles of
social and ecological justice. Formulating implementing regulations that prioritize
participation, independence, and community rights. Compelling institutions
responsible for mining supervision, such as the Mining Inspectorate, DLH, etc., to
apply an ethical approach based on the principles of Pancasila.

Balance between legal certainty and justice, balance between economic growth and
law enforcement, balance between economic value and social value, balance between
formal legality and material legality. Permitting is part of the legal relationship
between the government and society in maintaining the balance of interests between
society and its environment and efforts to achieve legal certainty for members of
society who have an interest. The concept of legal balance, also known as “legal
equilibrium,” is a theory that emphasizes the importance of lawmaking and law
enforcement in balancing the interests of economic development and environmental
protection.

In natural resource law, legal balance encompasses not only the alignment of policies
and standards but also the integration of state rights, social responsibility, and
ecological sustainability (Bosselmann, 2010). This is based on criticism of the sectoral
legal approach, which views environmental law and economic law as separate from
one another, despite their interconnectedness in the mining regulatory process
(Atapattu, 2006). Legal justice depends on three main pillars: intergenerational
justice, the precautionary principle, and substantive sustainability, not just
procedural sustainability. A reconstruction of licensing standards is urgently needed,
shifting from administrative legality to legal balance, including changing licensing
criteria based on substantive assessments of ecological viability rather than mere
administrative completeness. In the reconstruction of mining law, ecological justice
theory must also be used as a normative basis to prevent overexploitation.
Strengthening the legal sanction system for environmental violations to be restorative
rather than repressive requires environmental ethical audits and community

Lusiana Margareth Tijow: Legal Balance and Environmental Sustainability in... 6553




[PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM|

involvement at every stage of licensing and post-mining to uphold “community
ecological rights” as a constitutional right to natural resource permits.

4. Conclusion

The principle of legal balance must be incorporated into the constitution as a tool to protect
against the economic exploitation of natural resources. This affirms that the principle of
balance is not only ethical and philosophical in nature, but must also be incorporated into
the legislative and licensing processes as a mandatory legal standard. Pancasila functions
not only as the foundation of the state but also as a source of legal ethics that demands the
integration of ecological, social, and intergenerational justice within the framework of
national development. As a consequence of policy, regulatory reform is needed to
strengthen the position of environmental law in the licensing process. This includes
strengthening substantive EIA requirements, disseminating community-based
monitoring, and ensuring that sectoral regulations do not overlap or contradict each other.
A mineral and coal licensing regime that consistently upholds the principle of balance will
provide a legal foundation for fair, sustainable, and Pancasila-compliant natural resource
management. Sectoral laws such as Law No. 3 of 2020 on Mineral and Coal Mining must be
revised to enhance environmental protection, particularly in the process of granting and
assessing permits. Second, the obligation to conduct an environmental impact assessment
(EIA) must be significantly enhanced, not just administratively, by including the
involvement of affected communities as a legal-formal requirement for licensing. Third,
supervisory authority must be distributed more proportionally between the central and
regional governments. This must be done by considering the principles of ecological justice
and local institutional capacity. Fourth, to avoid policy overlap and normative conflicts,
environmental, forestry, spatial planning, and energy permitting systems must be
integrated into a harmonized legal framework. Fifth, administrative courts and the
Constitutional Court must be strengthened as normative corrective institutions for
licensing practices that deviate from the principle of sustainability. Therefore, the reform
of mineral and coal licensing law is an effort to change the basic principles of national law
so that economic growth does not sacrifice environmental rights and the sustainability of
future generations.
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